ASEAN PUBLIC - PRIVATE PARTNERSHIP
GUIDELINES

1. Introduction

The ASEAN PPP Guidelines are designed for ASEAN nations and provide a common set of
policy principles for member countries. The Guidelines offer a broad framework based on
best practice stamlards that will help government departments to manage the processes and
procedures that need to be taken when implementing PPP projects. In this respect, common
policy principles provide consistency, confidence and certainty to foreign private investors
and help facilitate crossborder PPP projects and enhance greater connectivity through
har moni sation of member’'s regulatory requireme
place PPP laws and policies, and many international agencies provide financial assiste and
general guidance to government departments and agencies to select, analyse and implement
PPP projects, and deal with projeespecific challenges that arise from time to time. The
ASEAN PPP Guidelines are intended to be complimentary with the Orggation of Economic
Cooperation and Development PPP Policy Principles, the United Kingdom Green Bdole,
European Centre for PPP Excellencéhe PPIAFWorld Bank PPP Reference Guidend
Partnerships Victoria PPP Policy.

1.1 What Is a Public Private Partnership?

These guidelines are designed specifically as a reference source for the use of ASEAN
member countries, subnational governments and their departments and agenciesThe
guidelines take into account the significant differences that exist between merabnations in
their institutional arrangements, industry structure, economies, trade, and levels of
development. With this context in mind, these guidelines are based on Asian transactional
experience and case studies, best practice principles, and lessdearnt from 20 years of
international PPP experience across a large number of industry applications.

A public-private partnership (PPP) is aspecialised procurement method employed by
government for the delivery of public goods and infrastructure service. PPPs anduild-
operate-transfer (BOT) contracts have been widely used by ASEAN member countries since
the early 1980s and are to be distinguished from conventional procurement methods such as
design and construction contracts. PPPs may take many formsdathe PPP Guidelines adopt
a transitional approach whereby member nations in the process of drafting a new PPP policy
may include all forms of infrastructure procurement in the early stages of the program and
transition to more specific contractual forms at a later date. The essential differences
between a PPP contract and conventional procuremerire that PPP contracts are londerm
arrangements featuring private capital at risk and the allocation of transactional risk to the
private party, including responsibility for lifecycle costs.



The definition of a PPP contract will include the following contract forms over the policy
development period.

Table 1. Transactions Included in PPP Policy

Early Stage or Intermediate = Mature PPP

Initial PPP StagePPP Policy
Policy Policy

Privatisation of State Businesses
Enterprises X
Privatisation of State Assets X
Privatisation with Residual Interest X
Private Finance Initiative (PFI) X X X
BOT, BOO and BOOT Contracts X X X
Design, Renwate, Build, Operate Contracts X X X
Operations and Maintenance Contracts X X X
Design, Build, Finance, Operate (DBFO)
Contracts X X X
Renovate, Build and Operate Contracts X X X
Concessions X X X
Management and Service Contracts X X

Traditional Construction Contract

Initial PPP Policy

The primary objectives of PPP policy in the initial stage are the speedy implementation of
strategic infrastructure plans and growth in the flow of foreign direct investment (FDI). To
facilitate introduction of a PPP policy, all projects involving private sector participation are
included with the exception of traditional construction contracts. ldeally, policy should be
designed and implemented by a specialised unit situated in a central poliegaking
governmentdepartment. Typically, this may be Treasury and Finance, National Development
and Planning, otheDepart ment of the Prime Minister and C:
include project implementation, building capacity in government departments, adojg
project and bidding selection criteria, and desigimg governance standards appropriate for
the pipeline of projects under consideration. In earlystage PPP policy, wide use will be made
of experienced consultants and the financial and technical assistancof multilateral
development organisations. Work will begin on the drafting of PPP guidance materials.



Intermediate PPP Policy

The policy drivers in intermediate stage PPP contracts are widened to include the priorities
of government departments and prgects that assistin the transition of the economy from
reliance on factorbased primary industries to growth in the service and manufacturing
sectors, improved productivity, urbanisation and international competitiveness. Projects may
typically include improved airport and port facilities, land transport projects, and intercity
freight and urban transport services. The aim of intermediate PPP policy is to manage more
complex projects, improve infrastructure services, adopt wider use of incentives and
responsive regulatory principles, design and construction innovation and new technologies.
Privatisations and outsourcing contracts are excluded from PPP policy and the project
implementation framework is adapted to include an output specification, risk measuraent
and allocation, the creation of a viability gap fund for marginal projects and adoption of two
stage bidding and contractor selection methodologies. The PPP unit would further assist with
continuing technical training for government departments and tle issuance of
comprehensive guidance materials.

Mature PPP Policy

A mature PPP policy will place greater emphasis on extracting from PPP procurement, which
may take the form of improved service delivery, early delivery of projects, better utilisation
of infrastructure assets, construction and design innovation, and new technology. This can be
achieved with greater rigour in the PPP procurement process, wider consultation with the
bid market, the development of a transaction pipeline, the implementation ofocial
infrastructure projects and availability payment streams, and formalisation of viability gap
funding options and governance frameworks. The latter will include contingent liability and
availability payment accounting and disclosure. Greater emphasiss placed on post
implementation contract administration and relationship management with the PPP unit
providing continuous training for government departments to help development capacity
and particularly the skills necessary for the management of PPPrdecacts.

The transition process is described more fully at Appendix 1. The objective of the transitional
PPP policy development is wider use of common policy principles and best practice
standards over time. However, the process is informal and the timingnd manner of the
transition to a mature PPP policy determined by national governments from time to time.

A mature PPP program will not include the privatisation of government assetawhich
generally involves the sale of government assets and governmenigdiness enterprises (GBES)
in perpetuity. For the purpose of the guidelines, a PPP refers to a leteym contract between
government and private parties for the delivery of an infrastructure asset and/or services to
government or to the community on behalfof government. PPP procurement may be
distinguished from other procurement methods and the privatisation of government services
by the following characteristics:

a. Significant transfer of risk to the private party

b. Private capital at risk the private party meets the cost of providing assets and
delivering services



c. While public sector is responsible for public serviceprovision, PPP can improve
efficiency of service delivery management

d. Longterm contracts with embedded mechanisms to manage change and contraat
disputes over the term of the contract

e. The private party derives revenue from a government availability payment or
shadow toll, or assumes mar ket or ‘user pays’

f. The economics of the transaction are measured on a litg/cle basis

g. Assets are transfered to government on termination of the contract (World Bank,
2013), thus asset remains with the public sector.

PPPs change the manner in which government provides services to the community. In
conventional procurement, the government prepares an input sgrification, undertakes
design, finances construction and commissioning, carries l#feycle cost risk, and manages
service delivery over intervals of 20 or more years. Unless specific risks are transferred to
the private party under construction and equiprent supply contracts, residual risk is borne
by government. A PPP changes the role of government frothe provider to a buyer of
services. The government prepares an output specificatiothat describes the services
required, the private party designs and onstructs the assets it heeds to deliver the service,
and bears financial, operational and lifecycle cost risk. If the private party fails to deliver the
services or if the services do not meet specification, the payments to the private party may be
abated or financial penalties may be applied. Essentially, the government only pays for
services delivered to specification. A PPP transaction can be comparedthe lease of land
that grants the lessee a right to occupy and make use of the land but only duriting term of
the lease. The right terminates when the lease expires.

The private party awarded a PPP contract will finance production and delivery of services as
they are defined in the specification. As a general rule, the relationship between the
government department commissioning the project and the contractor is regulated under the
PPP contract. For example, the contract may specify the mechanisms for dispute resolution,
revenue adjustments, the applicati on ontrdct, “
and may apply a schedule of liquidated penalties for neoompliance with the contract
and/or service delivery failure. In some sectors such as water and energy, an industry
authority is appointed to regulate prices, resolve disputes and monitor seice quality. In
some industries, both the contract and an industry authority may be used to regulate a
contract.

cur e’

The guidelines are based on the World Bank definition of PPP (World Bank, 2007; 2012) as
illustrated in Figure 1.



Figure 1. Public Private Partnership Procurement Forms

Privatisation = purely

) Pure Private
commercial

r
Privatisation =

] > continuing interest

1
1
1
1 |
1 1
: Privatisation = :
Regulated
1 1
1 |
1
|
o 1
- |
Service or Product -lu 1
= |
|
PPPs g "
=9
g 1
. I o |
Facility Availability o 1
OEM Contracts 2 1
o |
|
1
: Management) Service :
Contracts
1 |
1 |
L-- L & R & & § & § B & § N &8 N _§ & §B_§ N §_ &R N _§ N R 8 _§ | -----I
Public Provision .
Pure Public
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In mature policy form, the ASEAN PPP Guidelines include a number of procurement methods
as follows:

a. Contracts for the outsourcing of services that involve significant privat sector capital
investment and risk (for example, operations and maintenance (O&M) contracts,
municipal waste management and recycling contracts, road maintenance and repair
contracts).

b. Build-operate-transfer (BOT) contracts (for example, construction andnanagement
of a new section of a public toll road or an urban railway system) buildehabilitate-
operate-transfer (BROT) contracts (for example, projects requiring restoration of
existing buildings and construction of new extensions or additions), and bldgi-lease
transfer (BLT) projects.

c. Projects delivered under private finance initiative (PFI) programs.

d. Concessions and franchises (for example, contracts to construct and manage facilities
servicing governmentowned or community buildings).

e. Hybrid arrangements for delivery of services that transfer risk, management and
responsibility for provision of capital to a private party (for example, a joint venture
between government and a private party for delivery of new telecommunications
services).



A detailed degription of the more commonly used PPP contract forms is set out in Figure 1. A
broader definition of PPP used in some countries includes management and service contracts
(for example, contracts for the management of government assets), partly privatised
government assets, privatisations subject to further government regulation, and alliance
contracting arrangements. While this group of contracts has some similarity with PPPs and
will continue to be delivered as PPPs in the early stage policy, these transans are excluded

as nations transition to a mature PPP policy.

PPPs are not suitable for all infrastructure procurement and are not a substitute for public
provision of government services. PPPs are an alternative procurement method that brings
additional resources to government infrastructure delivery, and contributes to improved
service quality and better value outcomes.

PPP and Traditional Procurement

A PPP is fundamentally different to traditional design and construction procurement
methods, which are not included in the meaning of PPP for these guidelines. The key
differences include the following:

A Under a PPP, government transfers design, construction and operational risk to the
private party over the term of the contract

A The form of specification— traditional procurement employs an input specification,
which fully describes the assets to be constructed and the manner of their
construction. A PPP uses an output specification which defines the services to be
delivered and | eav dacsthepprivagepartyow t o” questi on

A For a PPP, the management of the asset including lifecycle cost risk is undertaken by
the private party

A The private party meets the cost of providing assets and delivering services.

The input specification used in traditional contracs limits scope for the private party to
contribute design, construction and operational innovation, the services are not costed over
the life of the assetand the government pays for the assets and carries residual asset and
operational risks. The outputspecification used with a PPP contract encourages design and
construction innovation, incentivised and efficient management, and better quality
construction for lower life-cycle costs.

Where Are PPPs Employed?

PPPs may be used for delivery of most economand social infrastructures (Table 2). In the
case of economic infrastructure, PPPs are commonly employed to deliver toll roads, ports
and airports, information and communications technology, bridges and tunnels, public
transport systems, hotels and conwetion facilities, water storage and distribution pipelines,
and electricity generation and transmission facilities. Economic infrastructure frequently
employs user pays principles and the private party carries the risk that users will generate
sufficient revenue to meet debt servicing and operating costs. For social infrastructure
projects, PPP is used for the delivery of services in justice, public buildingsd health and
education. For health and education projects, the private party will generally defr non-



core services such as construction and management of buildings, cleaning and waste
management, catering, utilities, car parking, and information technology services.

Table 2. Optimal Application of PPP Methodology

Economicinfrastructure Projects Social Infrastructure Projects

Ports and airports Education (i.e., schools, universities)
Toll roads, inter-city and urban rail transport ~ Public housing

Justice (i.e., courtand correctional

Water resourcesand sewage facilities L
facilities)

Telecommunicationsand communications Public buildings

Energy generation, transmissiorand

distribution Emergency services

Conference and caparking facilities Health services (i.e., hospitals, outpatient
services).

Many early PPP transetions in ASEAN countries were economic infrastructure projects in
the water, energy and land transport sectors. More recently, social infrastructure projects
have assumed greater importance in sectors such as health and education, public buildings,
regional police stations and courthouses, and corrective service facilities. Unlike many
economic infrastructure projects, PPPs delivering social services are not generally based on
user pays principles. The private party is responsible for financing and managjnservices
delivery over the term of the contract and is paid an availability or unitary charge by
government for services delivered to specification. Under a user pays arrangement, the
private party derives revenue from users although there may be a conbution by
government as a subsidy to ensure the project is viable or services are delivered at least cost
to the community. PPPs subject to an availability or unitary payment require government to
make periodic payments based on key performance indicatorsontained in the contract.
Availability payments over terms of 20 years or more can be significant and future payment
obligations need to be included in government budgets. Government guarantees provided by
government in relation to private loans, tariffs revenue and other project uncertainties may
also need to be recognised as a contingent liability in national accounts.

Not all projects are appropriate for delivery as PPPs. The most appropriate are projects that
possess the following characteristics:

a. May be delivered under an output specification

b. Possess economies of scale (minimum size of USD50 million)

c. Involve a level of technical and/or operational complexity

d. Offer scope for design and construction innovation and operational technologies

e. May be privaely financed



f.  Would benefit from incentivised private expertise and management
g. Provide opportunity for significant transfer of risk.

The value drivers of PPP projects are examined
PPP?”, and i n nPrSoejcetcitonSedl,ec'tPiroon eict Sel ection an

Further Reading

European Public Private Partnership Expertise Centre 2011, A Guide to Guidance,
Sourcebook for PPPs, Luxembourg, pp. 7#99. Viewed on 14 October 2014 at
http://www.eib.org/epec/g2g/

1.2 Why PPP?

The demand for infrastructure services in ASEAN nations has never been greater.
Infrastructure makes a significant contribution to economic and social development through
output growth, reduced transaction costs, trade facilitation, microeconomiefficiency and the
spatial distribution of development in regional economies (Regan, 2004). Infrastructure is
also critical for managing the high rate of urbanisation now taking place in ASEAN cities and
providing the energy, transport and water resourcemecessary to sustain present levels of
economic development. Public infrastructure is capitalntensive and requires large amounts
of capital invested for long periods of time. The Asian Development Bank estimatdat the
ASEAN infrastructure investment equirement over the next decadewill be USD60 billion
annually, and the size of the funding gap is significant givethat present investment at 4
percent of GDP is around half the investment made between 1980 and 2009 (Grd014).
The major part of this investment must come from governmentbecausethe options for
raising capital are limited.

Government may meet the cost of new infrastructure by increasing taxes, by borrowing from
capital markets, by appropriating expenditures from present and future budegts, and with
financial assistance from multilateral development agencies. Raising money by taxation and
borrowing attract deadweight costs and there is an opportunity cost with budget substitution.
The difficulty of raising public capital is greater in tmes of fiscal constraint, softer bank
lending markets, and during conditions that prevailed in capital markets in the years
following the financial crisis of 2008/0 9. PPPs offer government a further funding option and
when projects also employ user pays pnciples, the cost to government is significantly less
than traditional procurement methods.

PPPs possess a number of features that bring benefits to ASEAN connectivity. First, PPPs
require an enabling policy framework that incorporates project and bidderselection criteria

and a governance regime. This assumes importance with crebsrder transactions where
there is a need to harmonise policy frameworks and encourage both design and operational
collaboration between member countries. ASEAN offers the oppioinity for the adoption of
uniform PPP policy principles over timeas occurs in the European Community and between
states and provinces in federal jurisdictions such as India, Australia and Canada.

Second, a further benefit of standard policy principlessithe additional rigour that is applied
to project selection, analysis and costing. Unlike traditional procurement, PPPs require
government departments to select projects against criteria, which include value drivers such



as transaction size, level of compxity, scope for design and construction innovation, and

risk transfer. Government departments will need to develop technical capacity to undertake
project selection and prioritisation, procurement options analysis, bid selection criteria,
valuing life-cycle operating costs, preparation of business cases, identification, measurement

and pricing of risk and project benchmarking. These disciplines generate greater value and
improve procurement outcomes for government. The capacity building experienced by
governments from PPP programs also transfers lessons learnt to other procurement
activities of government. I n OECD countries,
of traditional procurement practices in the United Kingdom was adopted from PPP pojic
principles.

Third, PPPs provide a good model for greater crodsorder collaboration. Crossborder PPP
projects form part of coordinated supply chainswhose effectiveness relies on the certainty
of life-cycle costing and provision for future maintenanceand upgrade work. PPPs in
particular necessitate crossborder coordination of regulatory and pricing arrangements.
Greater certainty also stems from skills transfer to local workers and firmsand private

capital. For the private sector, a pipeline of tmasactions brings an important flow of new
work, enabling training and retention of a skilled workforce and helping local firms to
specialise and collaborate on bids with international consortia.

Fourth, crossborder infrastructure promotes economic exchang and access to wider
markets, worker mobility and employment, and key inputs to economic growthsuch as
access to resources, technology and knowledge (Bhattacharyay, 2009).

1.3 Institutional Framework

Enabling Institutions

The institutions dealing with PPR belong to both public and private domains.The public
sector comprises of all types of government agencies, including at the national and
subnational tiers, and government business enterprises. Government institutions may play a
role as policymaker and regulator, as the supplier of raw materials to the project or the
buyer of its off-take. For example, in the Phu My 3 energy project in Viliam, the gasfuelled
plant purchases gas from the stat®@wned gas company, sells its energy to the statevned
electricity transmission and distribution network , and uses stateowned banks for the
remittance of interest and dividend payments offshore (Cooper2004). PPP policy requires
government to clearly define institutional arrangements and responsibilities, andarrange
coordination of agencies involved with projecs to ensure effective communications and
regulation over the life of the contract. This will also apply to projectshat may require the
participation of both central and provincial departments and agrcies. An example is the
situation where the PPP Centre is the authorised body to award the contraand the line
ministry or subnational government is the responsible agency for the project, while the
guarantee and fiscal support is provided by the Minisy of Treasury and Finance. In this
instance, the relationship among these entities should therefore be made clear and Ron
conflicting. A secured institutional arrangement within the public domain is as equally
important as a secured relationship betweerthe public and private sectors.



Figure 2. Typical PPP Flows
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Typical flows of PPP project initiatives are started either from government line ministries
(Public Works, Transportation, Maritime, Energy, etc.) or frona PPRspecialised agency. The
former can initiate the project or follow up on the list from national development programs.
The sequential flows are more complex and conducted in various approaches based on the
country governance system. It is critically important to clearly assignthe responsible
government agency for each step of the process. Unclear assignments and authorities will
lead to confusing procedures and red tape, thus increasing sunk cestind reducing public
sector credibility. Srong coordination will be needed in the processhat well-established
governance systers are likely to befamiliar with and used to providing but in the transition
the governance system may create burdenand delays. In the lattercase a PPP Centre with
strong leadership and sufficient authority can ke a key factor in successful PPP
implementation.

In many ASEAN countries, in order to reduce the cost of capital and improve the bankability
of the project for private lenders, official development assistance (ODA) programs and
multilateral development agencies (MDAS) play an important support role. This may include
technical assistance, the funding of specialist advisers, direct financial assistance to the
project, and the provision of guarantees and financial services including currency risk
management awl political risk insurance. A proportion of ODA can be used as a guarantee to

back up a project channelled through the govern
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are an example of this external support for PPPs (Figure 3). In order to facilitate ODAet
country’'s PPP regulations should be aligned wi
agency.

Figure 3. Typical PPP Structure in Emerging Economies with Support from External
Entities
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The roles of public authorities in PPP also include:
a. To enare the contract complies with all relevant legal requiremerg
b. To determine the level of financial or other support from government
c. To exercise good project governance
d. To adopt and facilitate alternative dispute resolution procedures.
The PPP Unit

As a speialised method of procurement, it is important for government to establish a PPP

unit withiin an agencythat is located at the centregovernment. The PPP unitvith require a

mandate to serve as a PPP resource centre arpiovide specialist services to assis
departments and agenciesto i mp | emen't the government’'s PPP p
program. The scope of the PPP thengoternmentimanm dat e W
time to time, and may include some or all of the following responsibilities:

1 Managerent of the government’'s PPP policy and

1 Assistance with project identification, selection, coordination and analysis foor in
conjunction with, government departments
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1 Capacitybuilding and learning-by-doing training for government employees
concerned with implementing PPP projects

9 Provision of advisory, coordination and transaction management services to
departments and agencies to assist theno develop and implement PPP projects

1 Project oversight, contract management services

1 Coordinate departments and agencies for projects that also require the participation
or approval of subnational government agencies

1 An approval and governance role.

For subnational governments, a PPP unit is also recommended fieovide departments and
agencies and local geernment bodies with advice and technical information.

An important role of the PPP unit is communications and providing information about recent
transactional experience, draft contract documentation, postommissioning reports and
technical assistance awss government. The PPP unit should alsplay an important
communications role with stakeholders and the wider community. An important element of
the success of a PPP program is political and community supppand the PPP unit is well
placed to coordinae and manage this process.

The location of the PPP unit within government institutions is important. The need for strong

political leadership, a clearly defined role, and technical and transactional skills and
experience suggestthat the PPP unit should e proximate to a central policymaking agency

of government. I n many countries this is the
Department or the Department of Finance. To be effective in this role, the PPP unit will
require a budget to meet its oprational costs, conduct capacitypuilding in government,

provide financial resources to meet the cost of advisers and consultant&ind assist
departments and agenciedo undertake preliminary project selection and evaluation work.

This assistance maylsoextend to advice during the bid stages of a project and assisting with
negotiations for the final contract.

The adoption of an ASEAN help desk as a es®p shop for information about PPP projects
has many benefits for member nations and especially, subti@nal governments. The
functions of the help desk may include:

1 Information about the PPP guidelines
1 A-reference source for international publications, case studies and transactional data

9 Sharing of experience and lessons learnt from recent internationalnd Asian PPP
projects

1 Avrecord of delivered, current and planned ASEAN PPP projects
9 Provide a contact point for crossborder PPP communications

i Provide a database of ASEAN PPP data and statistics.
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Mahalingham, A. Devkar, G.A. Kalidindi,N5.2011, A Comparative Analysis of Public Private
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Organisation of Economic Cooperation and Development 2010, Dedicat&ublic-Private

Partnership Units, A Survey of Institutional and Governance Structures, Paris.

Regan, M. 2012, Public Private Partnership Units, Working Paper WP204, Institute of
Sustainable Development and Architecture, Bond University viewed at

http://ep ublications.bond.edu.au/cgi/viewcontent.cgi?article=1095&context=sustainable_de
velopment on 5t November 2014

Sanghi, A. Sundakov, A. Hankinson, D. 2007, Designing and using puislicate partnership
units in infrastructure, Lessons from case studies arawd the world, Gridlines, number 27.

Supporting institutions

Successful PPP implementation needs many supporting institutions, both public and private.
PPP policy should be prepared with a good understanding of the supporting institutions
required to deliver successful and sustainable projects. The requirements include services
that include:

1. An education and communications centre that maps the skills needed by government
agencies, provides training, develops guidance materials and standards, manages
knowledge exchanges, documents transactional experience and promotes PPPs to
stakeholders and the wider community.

2. Financial markets provide important financial services for PPP transactions
including foreign currency exchange, interest rate hedging servicesand the
repatriation of interest and dividends. For local companies in consortium bids, the
capital market also provides access to equity, debt and mezzanine capital with loan
terms commensurate with the projectThe forec
capital market also provides a governance role that monitors project performance,
and applies performance covenants and regular reporting. In countries with
developing capital markets, ready access could be facilitated with regional markets
through the establishment of offshore branchesand the waiver of withholding tax
requirements and other taxes between jurisdictions.

3. Transaction support entities that provide services to the PPP by third parties. These
will also help the Special Purpose VehicleSPV) or PPP consortiunto focus on core
business and notbecome overloaded by noncore tasks. Various institutions that
serve this purpose include consultants and project management services, sub
contractors, escrow account managemengnd legal and techncal advisory services.
A competitive local market for these services reduces transaction costghich is a key
factor in the economics of PPP projects.
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1.4 The value drivers

The World Bank defines the value drivers of PPP as the ways in which PPP chtain better
value for money in infrastructure provision, including:

A

Risk transfer Rsk retained by the government in owning and operating
infrastructure typically carries substantial, and often, unvalued cost Allocating some

of this risk to a private party that c an bett er manage it c
overall cost to government

Whole-of-life costing: Full integration, under the responsibility of one party, of up
front design and construction with ongoing service delivery, operation, maintenance
and refurbishment, can reduce total project costs. Full integration incentiges the
single party to complete each project function (design, build, operate, maintain) in a
way that minimises total costs

Innovation: Secifying outputs in a contract, ratherthan prescribing inputs, provides
a wider opportunity for innovation. Competitive procurement of these contracts
incentivises bidders to develop innovative solutions for meeting these specifications

Asset utilisation: Private parties are motivated to u® a single facility to support
multiple revenue streams, reducing the cost of any particular service from the facility

Focus on service delivery This dlows a sponsoring department or agency to enter
into a longterm contract for services to be deliverd when and as required.
Management in the PPP firm is then focused on the service to be delivered without
having to consider other objectives or constraints typical in the public sector.

Predictability and transparency of costs and funding Whole-of-life costing and
budgeting are considered, providing infrastructure and related ancillary services to
specification for a significant period, and including any growth or upgrade
requirements. This provides budgetary predictability over the life of the
infrastru cture and reduces the risk of funds not being available for maintenance after
the project is constructed

Mobilisation of additional funding: Charging users for services can bring in more
revenue, and can sometime be done better or more easily withprivate operation
than in the public sector. Additionally, PPPs can provide alternative sources of
financing for infrastructure where governments face financing constraints

Accountability: Government payments are conditional on the private party providing
the specified outputs at the agreed quality, quantity, and time frame. If performance
requirements are not met, service payments to the private sector party may be
abated

An important characteristic of PPPs is the role performed by the private party. The PPP
contract will transfer production and management of service delivery to the private party
who will only be paid for services delivered to specification. This incentivises the private
party to manage assets efficiently, control costs, and ensure complianeéh the terms of the
contract. The private party’s response to

14
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innovation, the adoption of new technologies, and improved construction quality to reduce
lifecycle operating and maintenance costs.

Further Reaing:

Her Maj esty’ s Treasury 2013, The Green Book,
Government, HMSO, London, Appendix 4, page 82. Viewed on 4 November 2014 at

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/220541/
green_book_complete.pdf

World Bank Institute and Public Private Infrastructure Advisory Facility 2012, Public Private
Partnership Reference Guid, Version 1.0, International Bank for Reconstruction and
Developmentinternational Development Agency, Washington, pages 118. Viewed on %
November 2014 at https://wbi.worldban k.org/wbi/Data/wbi/wbicms/files/drupal -
acquia/wbi/WBIPPIAFPPPReferenceGuidev11.0.pdf

1.5 Thresholds

PPP projects are capital intensive, form part of complex supply chains and distribution
networks, involve a large number of contracts, and necessarily agrhigh transaction costs
for government and the private party. The economies of scale require minimum transaction
sizes and for these guidelines, a transaction threshold of USD50 million is required to fully
amortise the high cost of commissioning the mject as a PPP. For projects of less than USD50
million, a PPRLite option is available that provides for a simpler and lower cost
implementation procedures.

Government may also apply other thresholds and tests to ensure that the overall cost of PPP
projects to government is reasonable. Three methods commonly used with PPP projects:are
benchmarking, the scope ladder, and value for money. For the early development of PPP
policy, benchmarking and value for money may not be applied in a systematic wajthough
this will change as policies are developed and transactional experience grows. Value for
money examines the quantitative and qualitative benefits of a bid and enables a comparison
of the traditional procurement options and other bids. It is an important method for
differentiating bids for projects featuring significant complexity, and the scope for new
technology and innovation, when design is an important factor, and when the quality of
service outcomes is important. Benchmarking enables a proposed PR® be measured
against a number of recent projects to assess cost equivalence. The scope ladder permits
government to reduce the scope of the project put to market until the cost of the
procurement falls below the proposed budgeted amount. Each method prioles government
with additional tools to test project outcomes against objective criteria that informs
government’'s procurement solution.

Value for Money

Value for money is a measure of the quantitative (cost) and qualitative (qualitative aspects)
of PPP poposals and may be used in two stages of the PPP process. First, it is taken from the
business case and designed as a traditional procurement with l#gycle costing, adjusted for
risk, and modelled using discounted cash flow analysis. It is used as a m@& for assessing
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alternative procurement options and adjustments to project scope. Second, it is used to
compare proposals received from bidders.

The qualitative difference between bidders proposals is generally conducted by a muki
disciplinary government committee, which looks at qualitative differences in output quality,
asset utilisation, contribution of design, technology and innovatiorand the use of thirdparty
income to reduce cost to government. If bids are equal tpor lower than, the public sector
comparator, they will be further measured against the qualitative criteria.

Value for money is widely used in OECD countries for the rigour that it brings to government
procurement generally, particularly with discounted cash flow analysis,and risk-weighting
and life-cycle costing. In those countries where it is used, the more exacting measurement
process isutilised to improve outcomes from complexproject procurement generally.

Benchmarking

Benchmarking is commonly used in the business case and asmeasure of project costs
compared with recent and similar transactions of this type. A benchmark is prepared by the
PPP unit or the department conducting the business case and is a guide to typical costs of
similar projects for a similar specification aljusted for significant differences in scale,
locational factors, and scope of works. Benchmarking is commonly used for generic buildings
such as standard design classrooms for average class sizes, police stations and court houses
in regional areas, lowrise office buildings, roads and railway infrastructure. The benchmark

is updated regularly for changes in costs and typical service requiremen@and is a relatively
simple process with which to confirm competitiveness in bid markets(See 3.2 PSC or
benchmarking)

The Scope Ladder

The scope ladder is used for availability payment projects and is a method for ensuring that

bids do not exceed the government’'s capacity to
of the contract. A target sum is prepared andsed to compare with the bidder proposals. If

the bids exceed the targeted sum, the project is put back to the market for rebidding with

changes in scope designed to reduce the bid amounts. This process continues with
progressive reduction in scope until abid falls below the target sum. The government is

trading off project scope to ensure affordability Where one or more bidder mees the target

amount then selection will be done against alternative selection criteria.

Further Reading

Government of Victoria, June, pages 619. Viewed on 17 September 2014, at
http://www.dtf.vic.gov.au/files/c22ffl1fa -606b-4329-8d90-alcb010d6524/PV-Guidance
Material-Practioners-Guide.f

European Public Private Partnership Expertise Centre 2011, A Guide to Guidance,
Sourcebook for PPPs, Luxembourg, pp. 487. Viewed on 14 October 2014 at
http://www.eib.org/epec/g2g/

World Bank Institute and Public Private Infrastructure Advisory Fadity 2012, Public Private
Partnership Reference Guide, Version 1.0, International Bank for Reconstruction and
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Developmentinternational Development Agency, Washington, pages 138ff. Viewed on 5th
November 2014 at https://wbi.worldbank.org/wbi/Data/wbi/wbicms/files/drupal -
acquia/wbi/WBIPPIAFPPPReferenceGuidev11.0.pdf

Department of Treasury and Finance 2013Partnerships Victoria RequiremeniaMelbourne,
May. Viewed on # November 2014 at

http://www.dtf.vic.gov.au/Publications/About -publications/Future -direction -for-public-
private -partnerships

2. Project Planning

2.1 The Initial Procurement Decision

PPP policy should include a number of provisions dealing with project implementation.
Government departments should conduct regular reviews of project priorities to test for
suitability for delivery as a PPP project. The matters included in the initial assessment are:

Selection of a project short-list from national development plans and re gional strategies

PPPs are generally selected from the industries, regions, and connectivity priorities laid out
in national development strategies. Projects should be tested against social and economic
criteria, using any of the standard techniques suchsacost effectiveness or multcriteria
analysis. A project with a sound socieeconomic rationalewill usually win political support,
which is very important to safeguard implementation.

Financial viability of the project

Project viability is determined using cost-benefit analysis conducted by a government agency
to determine whether a PPP project provides a positive welfare return to the community.
Costbenefit analysis provides a basis for initial decisiormaking on whether to proceed with
the project. This is generally followed by a riskweighted feasibility study or options analysis
to determine whether a PPPRor an alternative procurement method is optimal for the
particular project. These studies can be undertaken thouse or prepared by consultants fo
government.

Scope for PPP value drivers

PPPs will generally deliver better procurement outcomes when projects are complex, involve
significant risk to government, require innovation and technologybased solutions, and if
there are benefits to governmentfrom incentivised and efficient private sector operational
and management expertise. The value drivers can be measured using Friskighted
discounted cash flow analysis with sensitivity analysis. This work provides the basis of a
business case if one is uired and provides a benchmark for testing of subsequent projects.
The value drivers are described in further detail in paragraph 2.1.

Form of specification required to deliver the service

PPPs require an output specificationthat transfers design, constuction and operational
responsibilities to the private party. An output specification describes the quantity and
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guality of services to be delivered. An output specification encourages the private party to
consider innovative design and construction practies that deliver better service outcomes at
the lowest cost to government. An output specification is very different to an input
specification used for traditional procurement which provides an exacting description of
what and how the private party will perform under the contract. An input specification limits
the opportunity for private parties to contribute to the design and construction of the project
and reducesthe opportunity for private sector contributions to design and construction
technology, ealy delivery of projects, and better quality buildings that can effectively reduce
life-cycle operating costs.

Level of affordability to government

PPPs may require government to provide viability gap financial assistance for projects in the

form of capital contributions, availability payments or subsidies to help meet the cost of

service delivery. These government contributions should be calculated and factored into the
government's forward estimates for budgesting an:i
a high level of government financial support may not be viabjend should either be deferred

or alternative procurement methods investigated.

Economic, social and environmental impact of the project

PPP policy may require PPP projects to comply with tianal and subnational government
requirements in matters such as sustainability, environmental and social standards, and
address requirements such as employment of local workers, locabntent rules and
technology transfer to local industry. In PPP contrets, sustainability principles may be
included in the output specificationof the project.

Governance framework for the project

Central to PPP policy is the design and application of governance principles. Governance is

concerned with the processes adopt by governments that guide and influence their
decisiorrmaking and the manner in which programs are implemented and/or managed. At

t he project l evel, governance describes t he p
procurement activities and their adminigration to ensure that the procurement complies

with the approved scope, budget and timeframe for the project. Governance itself requires

the application of principles of transparency, accountability, reporting, disclosure and

observance of codes of conduc

A governance framework will also allocate responsibility for project selection and
implementation to a PPPunit or a government department. Depending on the policy
preference, projects are selected, evaluated and managed by departments with responsipili
for the industry. However, some departments may require assistance from other agencies of
government to finance preliminary project selection and feasibility analysisor to provide
technical assistance with the project specification, risk identificatin and allocation,and the
bidding process and approvals.

Market conditions

An early requirement for government is to ascertain local market conditions and identify
stakeholders who would be affected by the project. It is especially important for governmén
to maintain “deal fl ow” and engage with bid mar
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future. Competitive tension in bid markets and competitive negotiatioa during post-bid
negotiations has been shown to reduce costs and deliver better service atwmes for
government.

Departments should identify and prioritise future PPP projects and develop a project pipeline
that provides bidders with an indication of future transactions. Project pipelines are
necessary to ensure that private parties bidding foPPP projects retain the technical capacity,
the skilled personnel and financial resources that they will need to regularly bid for projects.
Poor planning of deal flow may lead to skills shortages and unwillingnessn the part of
bidders to finance multiple projects at the same time. An uncompetitive bid market maaiso
lead to collusion and reduce value outcomes for government.

Further Reading:

Government of Victoria, Jua, pages 182, 26. 39. Viewed on 1% September 2014, at
http://www.dtf.vic.gov.au/files/c22fflfa -606b-4329-8d90-alcb010d6524/PV-Guidance
Material-Practioners-Guide.pdf

European PPP Expertise Centre 20114 Guide to Guidance, Sourcebook for BPEREC,
Luxembourg, pages 1213. Viewedat http://www.eib.org/epec/g2g/ _on 14t October2014.

Partnerships Victoria 2001, Public Sector Comparator Technical Note, Department of
Treasury and Finance, Government of ¥toria, June. Viewed on 17 September 2014, at
http://www.dtf.vic.gov.au/Publications/Infrastructure -Delivery-publications/Partnerships -
Victoria/Partnerships -Victoria-public-sector-comparator-Technicalnote

2.2 Option Analysis

An early step in PPP projecselection is the choice of procurement method. The alternatives
available to government include norassetbased solutions, extension of existing services,
and delivery by PPP,or by alternative procurement methods. To proceed as a PPP, the
project will need to meet basic criteria to ensure the best value outcomes to government.
Under some PPP policies, government may proceed with a PPP because it is the only way that
the asset and servicecan be procured in a timely manner. In other PPP policies, a PPP is
required to pass a valugfor-money testthat may require that the project is not only a lower
cost option than alternative procurement methods butalso delivers qualitative benefits to
government and users as well. Nevertheless, PPP policy should ensutatt all projects
delivered as PPPs are the best procurement option for government and offer sustainable
services to specification and value for money.

The following criteria will help government departments and agencies to evaluate the PPP
option:

1. Project size. PPPs generally involve high transaction costs and economies of scale
require a minimum project size to be viable to both government and the private party.
For most projects, this is USD50 million. However, the PPP Lite option is available for
projects with a cost of less than USD50 million and offera simplified evaluation
process that lowers typical transaction costs.
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2. The project is capable of being defined in an output specification that is clear and
measurable.

3. The government can transfer projectisks and responsibility for financing the project
to the private party.

4. The project involves an availability payment scheme that government can afford and
has budgeted forin future availability payments.

5. The project is commercially viable, there is mdet appetite for the project, it is
capable of being financed, and there exists a market appetite and capability to meet
the project requirements.

6. The existence of a competitive bid market.

The options analysis enables government to make a decision abdine best procurement
method for the project. If a decision is made to proceed with the project, a business case may
be prepared to scope the project and analyse the costs and benefits of the project to
government and the community.

Further Reading:

Government of Victoria, June, pages 110. Viewed on 17 September 2014, at
http://www.dtf.vic.gov.au/files/c22ffifa -606b-4329-8d90-alcb010d6524/PV-Guidance
Material-Practioners-Guide.pdf

Her Maj esty’s Treasury 2013, The Gr een Book,
Government, HMSO, London, Chapter 5, pages 17ff. Viewed on 4 November 2014 at
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/220541/
green_book_complete.pdf

European PPP Expertise Centre 20114 Guide to Guidance, Sourcebook for BPEREC,
Luxembourg, page 13. Vieed athttp://www.eib.org/epec/g2g/ _ on 14th October 2014.

2.3 The Output Specification

PPPs differ from other procurement methods in not having a detailed input specification. A
traditional input specification will be based on a prescriptive approach to the client
requirements, which will include detailed desigrns and drawings, a full description of the
work to be provided, building materials, the manner of constructionand fittings and finishes.
With this type of contract, the client is responsible for meeting the cost of variations and will
carry all the risk of the project unless specifically assigned to the contractor. An important
characteristic of the input specification is that contractor is not incentivied to suggest design
and construction innovations that may result in lower construction costs, improved asset
utilisation and better service delivery. Inputspecified construction projects experience
greater time and cost overruns than alternative procurerant mechanisms (Allen Consulting
and the University of Melbourne2007; Regan, Smith and Loy2011).
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PPPs use an output specificatiothat is a detailed service requirement only. The focus on
outputs means that government can pursue outcomes that best methe service needs of the
community. The design of structures, selection of building materials, the method of
construction, and fittings and finishes, are all matters determined by the private party
bidding for the contract. In a competitive bidding sitation, contractors will look to design
and construction innovation, improved productivity and new technologies to reduce cost
and gain a competitive advantage. For complex projects such as hospitals, the government
may provide detailed specifications forcertain types of specialised equipment, the location of
emergency or service facilities, the number of beds in different wards, and the operating
efficiency of airconditioning plants and security systems. However, all other aspects of the
design, construdion, and fittings and finishes of the building will be determined by the
private party.

Innovation also operates in another way by encouraging private bidders to consider other
innovations that may improve asset utilisation, thirdparty revenues or deliver better
services. An output specification also offers other benefits to both government and the
private party. A contractor faced with responsibility for the life.cycle coss of buildings and
equipment will generally carry out construction services to a lgh standard in order to
reduce the risk of premature deterioration and high maintenance costs. The output
specification creates an incentive for the contractor to build a better buildinghat will be
passed over to government at the conclusion of the caratct.

Further Reading:

Her Maj esty’s Treasury 2013, The Gr een Book,
Government, HMSO, London, pages-13. Viewed on 4 November 2014 at
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/220541/
green_book_complete.pdf

2.4 Programming

Project planning requires the preparation of a detailed procurement schedule for the PPP
project. The schedule provides a pathway for government planners, private investors,
financiers, contractors and subcontractors engaged in the delivery of the project. A forward
program imparts certainty and confidence, and enables both government and the pate
party to plan for consultants and advisers, conduct stakeholder consultatien set budgets
and plan cash flows, schedule work contracts and labour requirements, and order materials
and services. For contractors engaged in several concurrent projectsjtdre planning of
labour and financial requirements is essential. PPP bids for complex projects may require
lengthy periods for bid analysis,and risk-weighted financial evaluation,and may involve a
large number of stakeholders, consultants and advisersor private bidders, scheduling of
due diligence investigations, appointment of project managers, meeting lender requirements,
and appointing subcontractors and consultants requires careful planning. Delays in
delivering a PPP project to markettogether with delays in the bidding process or postbid
negotiations, will increase costs for all parties and extended delays may result ithe
withdraw al of bidders and a less competitive bid market.
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Affordability

PPP projects must be feasible and bankable toehprivate party if PPP policy is to signal
certainty and confidence to the bid market. The PPP label does not convert a ngable
project into a viable one automatically. Bid markets also require a pipeline of viable projects
to justify the financial and technical resources necessary to regularly bid for projects and
maintain a competitive bid market. PPP projects must also be affordable for government and
for all projects this requires detailed costing, expenses associated with preliminary works,
site sekction, benchmarking, the acquisition of land, stakeholder identification and
consultation and, if required, the cost of viability gap funding and other indirect forms of
government support for the project. The budget must also recognise the costs of preggonal
advisers, consultants, the recruitment and training of project delivery and contract
management teamsand any residual payments to the private party on termination of the
contract.

In addition to preliminary and establishment costs, government wi need to calculate the
cost of availability payments over the term of the contract. Future availability payments will
need to comply with government budgeting and reporting standards andn the case of
central or subnational government guarantees and siilar support mechanisms, reporting
may be required as a contingent liability.

PPPs are not simply an additional source of money to finance government projects. They
involve complexity and high transaction costs andn the final analysis, projects must flow a
rigorous evaluation and approval process if they are to be affordable and deliver better
outcomes for government and the community that it serves.

Providing Larger Financial Options

If the SPV can access various types of finance, it will hageeater choice in structuring its
financial liabilities to reach the least expensive onéOptimal project finance can beachieved
through best combination of debt, equity andin many caseswith additional government
support. Equity is the fundng provided by PV shareholders and usually used as front fund:
any project losses are borne first by the equity investors, and lenders suffer only if the equity
investment is lost. This meanghat equity investors accept a higher risk than debt providers,
and require a hgher return on their investment (Farquharson et al., 2011). Debt is raised
from banks or other financial institutions and debt market. There are several types of debt
each with their own characteristics.

Another way to reduce capital or operational costsis sourced from public sector.
Government may provide capital grants to reduce investment costs, guarante®® increase
revenue security, subsides for several types of assets or user charges, etc. By reducing
project costs, the lower user charges can bapplied, making the facility attractive for users
and for investors.

Further Reading:

Government of Victoria, June, page 37. Viewed ontl%eptember 2014, at
http://w ww.dtf.vic.gov.au/files/c22ff1fa-606b-4329-8d90-alcb010d6524/PV-Guidance
Material-Practioners-Guide.pdf
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European PPP Expertise Centre 20114 Guide to Guidance, Sourcebook for BPEREC,
Luxembourg, pages 13l4. Viewed athttp://www.eib.org/epec/g2g/ _ on 14t October 2014.

2.5 The Business Case

The preparation of a business case is a key step in the decisimaking process. The scope for
the project is finalised and costbenefit analysis undertaken to test thenet benefit of the
proposal to government. In addition to preparation of the business case, the responsible
agency should conduct a market briefing at this time to test private party appetite for the
project, bid depth and measure the potential of the priate sector to add value.

The specific matters included in the business case include:

T
1

1
T

The scope of the project from a cost and an output perspective

The costs and benefits of the project calculated with discounted cash flow
methodology.

The cost to governnent of the PPP procurement option

Confirmation regarding the commercial feasibility of the project for private parties.

The business case will build on work previously done andas this document will often be
used for the Mini st eed,itshoufdcomtain thedofiopvingp val t o

1
)l

A description of project objectives and scope
A schedule of the services to be delivered and how performance will be measured

A detailed risk analysis showing the risks retained by government and those to be
transferred to the private party. Retained risks should be accompanied by a risk
mitigation schedule and risk management plan

The payment method and cost of the project to governmenincluding preliminary
expenses getting the proposal to market, and the cost ovaime of a stream of
availability projects if required.

A costbenefit analysis based on a riskveighted and lifecycle costed basis that
compares the economics of the proposed
alternative. The discount rate will be adised by the Department of Treasury and
project-specific risks are taken into account in the forecast cash flows

Identification of stakeholders.
Land tenure and site issues

Project delivery timetable and the agency resources needed to bring the projeat t
market.

The business case is an important requirement when commissioning a PPP project and is
often the last point of project approval before the project is implemented. The business case
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also provides information for the PPP contract documents, the kegyerformance principles
and regulatory principles to be embedded in the contract, and provides a basis for inter
departmental briefings and liaison and wider wholeof-government and community
communications.

Projects involving high risk transfer to the private sector will generally deliver better value
for-money outcomes at lower cost to government than projects with minimal risk transfer.
Risk weighting requires assessment of each major cost item as follows:

Risk weighted cost = prime cost + (cost of risk probability of occurrence).

The cost of riskis the financial cost of a specific risk if it eventuates. For example,
departmental delay in finalising design work may result in an extension of time claim by the
contractor. The probability of occurrenceis the likelihood that a risk may eventuate.
Experienced risk managers may assist departments to construct the riskeighted financial
models they require for each procurement type under consideration.

Cost Benefit Analysis (CBA)

CBA is designed to determinethe net benefit to government of the PPP method of
procurement and is frequently compared with the
financial, social and economic costs (inputs) and benefits (outputs) of the proposal for a

given set of assumptions (Fjure 4).

Figure 4. Cost Benefit Analysis Approach

Socio-economic
CBA

Economic CBA

There areseveral methods for doing a cost-benefit analysis CBA that canbe explored from
various sources dealing with investment analysis. Box 1 below provides referereéor the
concept and tehnical aspects of CBA. The critical part of CBiAs in estimating demand and
risks. Projects witha dynamic demand function will have a higher risk of making mistakes in
demand estimation. Note that CBA has different scopes depending on the objectives:

i.  The smallest scope of CBA thke financial CBA, which deals with althe tangible coss
and revenue streans of the project. This type of CBAs usually used by investos or
lenders. In this approach, all payments to the government, such as taxes and fees, a
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treated as coss. This simple CBA is viewed from the perspective of project finance by
the investor. The investor uses this approach to analyse the viability of the project.

ii. An enlarged financial CBA known as an economic CBApvers all costs and benfits
affected by the economy. Tlis economic CBA is based on the perspective of public
sector (government) that looks at the project from the level of the economy as a
whole. In this approach, payments made by investors to the government are neither
viewedascossnor revenue, because from the whol e
is no additional cost or creation of revenue/value addedit is only a transfer of
resources from private to public sectors. In contrast, intangible costand benefits
that affect the whole economy will be quantified This could be forinstance, the
employment generated from the project vs. the number of settleraho lose their jobs,
or the amount of incrementing productivity caused by the project vs. the reded
productivity of negatively affected people, etc. This approach is suitable for the
government to establish rationale arguments
proposal.

ii. A more comprehensi ve waysanhddbendfisiste soadudtahe pr o]
socio-economic CBA. This approach usea sociceconomicperspective. Thus, threas
to the local culture or nonmaterial damageare the project costs, while preserving
environment or nurturing knowledge are the project benefits. It is easy to understand
that while this concept is interesting and idealistic, it containsmany debatable
criteria and technical issues. Thusmostgovernments do not follow thisapproach.

Box 1.Further Reading:

ADB. 2002 Handbook for Integrating Risk Analysis in the Economic Analysis of Ptejec
Manila: ADB http://www.adb.org/sites/default/files/integrating _-risk-analysis.pdf

Government of Victoria, June, pages 27ff. Viewed ontl3eptember 2014, at
http: //www.dtf.vic.gov.auffiles/c22ff1fa -606b-4329-8d90-alcb010d6524/PV-Guidance
Material-Practioners-Guide.pdf

Commonwealth of Australia. 2006Handbook of CosBenefit AnalysisJanuary 2006.
http://www.finance.gov.au/finframework/docs/Handbook_of CB_analysispdf

ADB. 1997 Guidelines for the Economic Analysis of Projects.
http://www.adb.org/sites/default/files/pub/1993/eco  -analysis-projects.pdf

Adhikari. R. & J. Weiss. 2003 Methodological Framework for the Economic Analysis of-Sub
regional Projects ADB Irstitute.
http://www.adbi.org/files/2003.12.11.cmats.weiss.paper.pdf

Designing the Project Size

In the project pipeline, it is important that government offers appropriate size and types of
the projects. There are possible caveats when government decidesetiproject size to be

offered, for examples: (i) the project is too complicated, covering various types of
infrastructure or services that are too large to be handled as a single project, or (ii) the
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project is too small toachieve economies of scale, therés not enough potential revenue to
cover basic coss, or the type of service is only appropriate as public goods.

A large project may consist of various types of sulprojects, each with different
characteristics. To undertake the whole project will requie a complex and comprehensive
approach that may be difficult for developing economies with limited resources.

Without disregarding the whole costbenefit approach, unbundling the project can be done to
improve efficiency and enable the use of appropriatenethods for each subproject. However,
some subprojects may not be financially viable if they are not run by a single company
because of the issue of economies of scale. It is therefore important for government to look at
various business cases in this caext in order to be able to choose the begiroject structure.

In general, a project may be considered for splitting up or bundling up when it shows the
following indications:

a. It consists of different characteristics of subprojects (commercially viable,
economically viable, socially viable) or a project can be expanded to include other
projects.

b. It may have different types of users (affordable, poor, local users, national users)
across subprojects.

c. It may have different types of usefulness (basic infrastictures, nonbasic services).

d. It may have different sectors or subsectors (railway, road, ports, energy,
leisure/commercial, etc.).

Splitting into appropriate sub-projects or bundling up several projectscanhelp to improve
the design and structure of fihancing,and the variability of funding sources, as well as
efficiency gained from the interface across suprojects.

PPP-Lite

Although there is no universal consensus on the minimum project size appropriate for PPP,
some countries such as Australia seAUD50 million as the minimum project size. Projects
below this size are considered inefficient to be run under PPP policy. For Soa#lst Asia, we
propose that the minimum size for a full PPP projedbe set atUSD50 million, and between
USD2050 milionfora | i ght ver skLite’'rny of PPP (“PPP

PPRLite projects are those handled with less complex procedures and administrative
requirements. Thiscan bemade possible because typical projects are less risky than full PPP

projects and government can provide ast r eaml i peendd " “ fprroonctedur e (f or
standardised forms to be submitted by bidders)while a“ b aerkd ” procedure <can
some adjusted specifications.Projects that would be suitable for this scheme hae the

following features:

A Do not involve currency mismatch risk.

1 The amount could be slight differences from country to country on the threshold. The proposed threshold is for the general
reference.
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Projects financed with foreign currency but with revenue streans in local currency

face this type of risk. When thereare exchange rate fluctuatiors, the value of costs
will change, and often in emergingeconomies currencies terd to depreciate,

resulting in increasing investment costs inthe local currency. Managing currency
mismatch is challenging because it is affected by many external factorsver along

period, increasing uncertainty. Hedging will be costly when thesize of the project is

not optimum to cover hedging coss.

Do not involve demand risk (or have a state availability payment).

Projects with dynamic demand beararidership risk, where there is uncertainty in the
future demand for the services. Typical examples argansportation projects with a
user fee. The estimation of the number of annual users for the next 20 or 25 years
carries greatuncertainty. This applies even more so tgreenfield projects without
any historical data on demand. This type of risk usuallypecomes a topic of
negotiation between government andhe private sector.

Another type of demand is predetermined demand, where the government acts as the
buyer and has agreed in the contract to pag certain amount of fee/price annually.
Examples in ths case aréendependentpower producer (IPP), where acertain amount

of electricity is generated by the PPP project anghurchased by the government
agency to be sold again to end users, or instalmeydire paid by the government for
the standardised servicdevel for school buildings and maintenance.

Financing structure is relatively simple.

The financing structure of projecs that are complex and involve several types of
investor and loan will generate complex procedures and ways to settle dispiger
renegotiations. This will generate costly processsthat need to be fullyrecognisedat

the beginning of project implementation.The project needs tobe arranged as a full
PPP, and not as a “lite version” of PPP.

Do not involve complexities in technology adotion.

Sophisticated or complex technology adoption requires some anticipated actions that
result in higher coss of preparation. For example, a new technology may face
potential failures that should be resolved in the middle othe contract period, it could
require changing technology in the middle othe contract period, or it could require
third -party involvement to maintain or inspect the facility.

Typically not alarge project.

With all the restrictions mentioned above, appropriate PPP projects suitabl for
adopt i nge” * B Ie Raeeniosethat are relatively simple, and ate not mega
projects, therefore containing less uncertainty. There might be slight differences
across countriesregarding their specific conditions. For instance, land acquisition
may create complexities in some countries but not in othersor some sectors may
need special treatment due totheir specific characteristics. For instance, specific
types of fossil energy may call for complex environmental procedures or restrictian
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It will be helpful if countries define and check clearly the issues that can create complexities
in PPPs before decidingvhether a projectshould be categorised as?PRLite or not.

2.6 Revenue Streams

A PPP will need to provide a revenue stream for the prate party. For projects that will use
user-pays principles, the market or patronage risk of the project is allocated to the private
party, for example, toll roads,IPPsand waste management services. A further option for
government is to apply a new tax taneet the cost of the availability paymerd. New taxes
raise equity and fairness factors with a risk that the catchment area for a tax may result in the
majority meeting the cost of a benefit enjoyed by a few. Such distortions will need to be
assessed by gvernment when undertaking the business case. If a project is delivering public
goods to the community, the revenue stream will generally come from government in the
form of availability payments based on the quantity and quality of services delivered.
Examples here include schools, hospitals and corrective services. With both the market risk
and availability payment models, government may also provide viability gap funding in the
form of capital contributions or guarantees to project financiers to assisthie viability of the
PPP project. In several sectors of the economy, usgays models may not generate sufficient
revenue because of high operating costs (public transport), high capital costs (urban rail
services) and underpricing of output (the water sedor).

The method of payment will be stipulated in the business case and an important early
decision of government is the bankability of the project to the private party and in the case of
an availability payment project, the affordability of the availabilty payments that
government will need to make over the term of the project.

Further Reading:

Government of Victoria, June, page 42. Viewed ontl3eptember 2014, at
http://www.dtf.vic.gov.au/files/c22fflfa -606b-4329-8d90-alcb010d6524/PV-Guidance
Material-Practioners-Guide.pdf

2.7 Required Resources and Project Management

Once the business case is finalised, the responsible agency will appoint a mdisciplinary
and preferably experienced steering committee to further develop the project and prepar
the necessary bid documentation, drafting of pro forma contracts and prepenrg a
procurement plan. The resources required for this work mayall for the appointment of an
experienced project director who will assume responsibility for leading the project team and
delivering the project. The project management team will include commercial and legally
trained support staff, a financial adviser and specialists to deal with tecical and planning
matters.

The immediate task of the project management group is to prepare a project plan and
program. A budget is also necessary to enable use of external consultants and advisers during
the implementation stage.
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Further Reading:

Government of Victoria, June, page 42. Viewed ontl3eptember 2014, at
http://www.dtf.vic.gov.au/files/c22fflfa -606b-4329-8d90-alcb010d6524/PV-Guidance
Material-Practioners-Guide.pdf

World Bank Institute and Public Private Infrastructure Advisory Facility 2012, Public Private
Partnership Reference Guide, Version 1.0, International Bank for Reconstruction and
Developmentinternational Development Agency, Washington, page 23/iewed on 5th
November 2014 at https://wbi.worldbank.org/wbi/Data/wbi/wbicms/files/drupal -
acquia/wbi/WBIPPIAFPPPReferenceGuidevl11.0.pdf

European PPP Expertise Centre 2011A Guiet to GuidanceSourcebook for PPRsEPEC,
Luxembourg, page 23. Viewed dittp://www.eib.org/epec/g2g/ _on 14t October 2014.

Good Governance for PPPs

For a successful PPP policy that delivers benefits to govenent, the PPP policy should be
designed to incorporate good governance principles. Good governance has many benefits for
government, private bidders, stakeholders and the community. For government, it means
more efficient and lower-cost procurement outcorres and accountability. For the bid market,

it means certainty that the project will proceed to schedule and ensures confidence in the bid
process. For stakeholders, governance means access to information. For the community, good
governance demonstrates aamuntability and access to information and transaction
documentation.

The United Nations Economic Commission for Europe (UNECE) Guidebook on Promoting

Good Governance in PPPs defines governance as
how thingsaredone not just what is done”. AlIl el ement s
this module contribute to the governance of the PPP program. UNECE further describes
“good governance” as encompassing the foll owi ng

1. Efficiency. use of resourceswithout waste, delay, corruption, or undue burden on
future generations.

2. Accountability: the extent to which political actors are responsible to society for their
actions.

3. Transparency. clarity and openness in decisiormaking.

4. Decency development and imgementation of rules without harming people
5. Fairness equal application of rules to all members of society

6. Participation: involvement of all stakeholders.

One of the aims of establishing a sound PPP framework is to ensure these principles of good
governance are followed in the implementation of PPP projects.
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Dispute Resolution

PPPs necessarily involve complex contracts with various stakeholders over periods of 20 or
more years. PPPs will experience many changes over their operating life and contracts
cannot provide answers for every possibility that may arise. In this sense, PPP contracts are
said to be incomplete and require provisions to deal with a number of financial and
operational scenarios. These include:

1 Negotiation of c¢ hansgreieregurementse government ' s

1 Changes in the operating environment that affect the delivery of services. For
example, the availability of lower cost alternatives to the services being provided or
new technologies

1 Resolution of disputes
9 Variations in the output gecification for the service.

If either government or the private party were to initiate variations to the contract, a time
consuming and costly renegotiation period may follow angdif that process is unsuccessful,
the parties may attempt to have the matte dealt with by a court. For PPP contracts, the
settlement of a dispute may take several years and involve high professional fees. Decisions
of a court may also be subject to appedhat may delay judgement for several more years.
PPPs contracts rely on aound contractual relationship and protracted legal disputes are
likely to result in an adversarial operational climate and further conflict over operational
matters. To manage the londerm contractual relationship, PPPs contain provisions that
permit speedy resolution of disputes and variations to the contract at relatively low cost. The
most common provisions are embedded options and alternative dispute resolution
mechanisms. An embedded option permits either party to the contract to exercise a right to
vary the contract in certain events. For example, a contract for a toll road may contain a
provision that requires the payment of compensation to the private party if the government
opens a new and noxtolled public road that adversely affects patronage dhe toll road.

Alternative dispute resolution mechanisns may be applied either under the PPP agreement
or by reference to existing agencies set up by private industry associations, professional
bodies or by multilateral agencies. The contract will generbl contain the procedure for
settlement of disputes including notifications, meetings, reference to a mediation and
possibly arbitration processes, the use of cure periods, penalties and abatements rules, and
the exercise of stegin rights and contract termination.

Further Reading:

UNECE Guidebookn Promoting Governance irPPPs [2008#1, pages 1314] Section 2.1:
Principles of Good Governance in PPPs viewed on 2 November 2014 at
http://www.unece.org/fileadmin/DAM/ceci/publications/ppp.pdf

World Bank Institute and Public Private Infrastructure Advisory Facility 2012, Public Private
Partnership Reference Guide, Version 1.0, International Bank for Reconstruction and
Developmentinternational Development Agency, Washington, pages 60; 4%0.kk Viewed
on 5th November 2014 athttps://wbi.worldbank.org/wbi/Data/wbi/wbicms/files/drupal -
acquia/wbi/WBIPPIAFPPPReferenceGuidev11.0.pdf
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3. Project Implementation

When a project has beendentified as a PPP scheme, then the government brings it to the
next levelsthat typically consist ofthe following:

1. Select a competitive procurement procedure

The process could involve the establishment ofa tender committee, defining
timeframes and the way to invite bidders, and procedures. Europe recognises four
types of procedure: open, restricted, negotiated, and competitive dialogue. For
further information, please refer to AnnexC.

Open procedure does not include a prgualification stage and allowsany interested
party to submit a tender. A restricted procedure allows any interested party to
participate in the tender but only those decided by theéender committee/ contracting
authority after a pre-qualification stage may submit a tender A negotiated procedure
is a relatively flexible procurement procedure under whichthe tender committee or
contracting authority consults contractors or suppliers of its choice and negotiates
the terms of the contract with one or more of themA competitive dialogue has been
used for complex projects andsubsequentlyits application has replaced many ofhe
negotiated procedures. The authorities invite bidders into a dialogue about their
requirements before issuing a final tender. After the final tender has been subrmsi,
no substantial changs will be allowed, only fine tuning.

2. Define bid evaluation criteria

Criteria to evaluate bidding proposas should havesound economic justification and
avoid myopic (short-term) perspectives. The criteria should be identified clealy in
advance. Some examples of criteria could be:

- the lowest subsidy or grants,
- the lowest tariff
- the best service level
- the largest payment to government
- or combination
3. Prepare the draft PPP contract

A PPPcontract may consist of several documents, depeling on the nature of the
project. A project containing an availability payment from government may be
governed through apayment agreement betweena government agency that acs asa
client or supporter and the SPV, whileimplementation will need an implementation
agreement betweena responsible authority (CGA) andhe SPV. The contract should
be comprehensive and cover all important matters,particularly performance
requirements, period of contract and its milestone, payment mechanism, penalty
system, adjistment mechanism, dispute resolution, and termination.
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4. Financial Close

After the contract is findised, the SPV can close financing commitmentwith

sponsors/lenders/consortium and start financing the construction. Depending on
when the SPV can secure fancial commitments (during the bidding or after the
contract is awarded), financial close could be reached immediately aftethe PPP
contract is signed, or could be securethter on. In order to prevent failure of the
implementation, government can set rquired conditions for the SPV to fulfil before it
can start to construct the project. Government can also impose a penaltytlie SPV
fails to secure financial close after the deadline.

3.1 Identifying Stakeholders

The objective at this stage is to identy all the stakeholders who might contribute to, or have
a stake in, the partnership. ldentification may include: the level of participation of
stakeholders; the potential roles of stakeholders in relation to objectives; the potential
conflicts of interests; and the relationships between stakeholders. Ideally, every project has
primary and secondary stakeholders. Primary stakeholders are those directly affected by the
project or who can directly affect it; secondary stakeholders are those who are less ditc
involved in, or affected by, the project. Participation in decisionmaking is the main
methodology for involving people in the analysis of issues and the design of associated
solutions. This ensures that the voices of all partiesincluding the poorest and most
vulnerable groups in the population are heard and taken into consideration (UNDP, PPPUE
2004).

The process of identifying stakeholders requires a set of analysis. This includes the process of
identifying the individuals or groups that are likdy to affect, or be affected by a proposed
action, sorting them according to their impact on the action and the impact the action will
have on them. Stakeholder analysis is a vital instrument for identifying those groups and
organisations that have signiicant and legitimate interests in a specific infrastructure sector.

The analysis should separately identify relevant groups and interests within the public sector,
within the private sector and within civil society. In addition, the analysis can seek out
potential stakeholders to ensure proper representation in relation to gender, ethnicity,
poverty or other locally relevant criteria. Based on this analysis, a plan for how to involve
each stakeholder group in subsequent stages of the project or policy wodan be developed.
Stakeholder analysis is used to acquire an understanding of the power relationships,
influence and interests of stakeholders involved in the development of a PPP project. Its
findings can provide early and essential information about:

A existing and potential stakeholders (individuals, organisations and groups);
A the individuals/leaders within the stakeholder group (key stakeholders);

A the capacity of the organisations to engage in servigelated activity;

A the capacity and attitudes of stakeblders to work in partnership with other sectors;
A

the interests of each stakeholdefrovert and hidden;

32



A the potential role of the stakeholder;
A the likely impact of the stakeholder— positive or negative; and
A the risks and assumptions about stakeholder aatns.

Ideally, all stakeholders need to be included in the analysis of partner identification. In fact,
the complexity of the work requires a team effort, making the decisiemaking process more
effective. In a simple PPP in a local government/municipalityfor example, the municipality
may take on the role of coordinator. The municipality may wish to undertake partner
appraisals itself. In most circumstances, however, departments should consider using
external advisers. Such consultants could be funded byhé government itself or by donors;
alternatively, the expertise could be drawn from local academia.

Further elaboration of types and mechanism on stakeholder management, including sectoral
based perspectives is provided in Annex D.

3.2 PSC or Benchmarking

A public sector comparator (PSC) is an estimate of hypothetical lifeycle project costs that
the government would pay were it to deliverthe project by itself. It uses the wholeof-cost
approach, including government overhead costs, to provide a fair ogarison between public
vs. private procurements(Figure 5).

Figure 5. Public Sector Comparator:lllustration of the Main Components

PUBLIC SECTOR COMPARATOR
& BID EVALUATION
P PSRRI | . o
=
TRANSFERABLE RISK
COST OF
SERVICE
PAYMENTS
RAW PSC
PSC BIDDER 1 BIDDER 2

Benchmarking is done to assess whether the governmerg buying the project accordingto
its affordability, and that the project has lower coss than if the governmentwere to deliver it
itself. It should be evaluated during the period ofthe project life-cycle, not only for
construction costs. Calculating PSC is not easwgs it deals with assumptions and subjective
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judgments. Apart from this, adjustments are needed to maka fair comparison betweenthe
public and private sectors. There are two adjustments made in the calculatiofi) transferred
risks, whereas ina PPPthe private sector assumesseveral types of risks. Thse transferred
risks should be monetised as part othe cost that would be shifted fromthe public to the
private sector, and (ii) competitive neutrality, to maintain a fair condition because of
advantages ofthe public sector against private companies, or example different costs
resulted from different tax treatments of the public vs private sector. In the illustration of
estimated cost(Figure 5), the PSC is superiobecause it offers bettervalue for money, as the
PPP’' s total teedStKtotalsostl ess t han

3.3 Bankability and Viability Gap Funding (VGF)
Improving Project Attractiveness

Not all projects are commercially viable, where the project costs can be financed and funded
by user fees. In many cases, transportation projects are viablenly with high user charges,
which will bring down the number of users. There are some ways to increase the project
attractiveness, for example through designing appropriate project size, providing larger
financial options, and reducing capital or operatiaal costs.

Not all projects are commercially viable, where the project costs can be recovered through
theproject’s revenue stream. For instance, a trar
user charges are applied, which will bring down the number d users or violate the objective

of the project to facilitate mobility. Assessment of project commercial viability is done mainly

through financial CBA, wherethe private investor evaluates profitability of the project. A
lower-than-market value of the rate of return (RoR) will reduce project attractiveness.

Potential investors canconduct simulations to find an appropriate RoR that requires some

adjustments.

When the above options are incorporated in the neviinancial CBA and result in a rational
RoR this mayrequire some prerequisites beyond the authority othe private sector. Here the
government starts to evaluate the requirements and put them in the context @h economic
CBA. Thereis some room for negotiation, for example by lowering the amount of viability
gap funding VGH in exchangefor a government guarantee to increasehe bankability of the
project.

VGF is state financial assistance for privately financed infrastructure projects. The assistance
may take the form of capital grants to help meeconstruction costs, operating subsidiesor
guarantees against specific project risks. VGF is predicated on the assumption that
government believes that PPP procurement is the optimal way to deliver the infrastructure
services to reduce project costs, engre delivery in a timely manner, ensure a competitive bid
market, and provide a basis for sustainable service delivery over long service intervals.
However, the project may not be viable for private investors and lenders without significant
government intervention. Typically, these are projects with useipays revenue streams.

VGF may improve the investment economics of the PPP project and raise the level of market
interest in specific PPP projects. VGF essentially internalises externalities in infrastructur
markets (Irwin, 2003a) and is often justified for reasons of public policy and the social,
economic, fiscal and commercial benefits that the project creates for the community.
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Most PPP policies apply eligibility criteria for VGF assistance. Eligibiliyequirements vary
between countries and recent evidence suggests that policies are revised from time to time to
meet changes in the PPP operating environmensuch as capital market conditions, the
capacity of local and international contractors to partigpate in complex projects, depth in the
bid market which is essential for competitive bids, and difficultyin attracting bidders to
industry sectors in which there are significant gaps between costs of production and output
pricing. Public transport and wakr supply are two such sectors.

Eligibility criteria differ, but generally include several of the following:
Projects that are economically feasible but not financially viable
A competitive bidding process

The project is one of ndudiies government's pref

= = =2 =4

Maximum contribution level as a proportion of total project costs.

Other criteria used in policy frameworks include VGF prapproval of projects, a minimum
project or investment value, predetermined user charges, a requirement that the private
party construct, finance and operate the project and competitive bidding (Government of
India, 2008; Saragih 2013). The budget appropriation for VGF is determined in advance and
VGF is allocated on a firscome-first-served basis.

As a general rule, thegovernment VGF payment is only made after all of the private party
equity has been contributed and expended. In many jurisdictions, bidders will nominate the
VGF contribution that they require in their submission.

VGF is more likely to be required with eonomic infrastructure projects in which user
charges provide the revenue stream. These projects have a highk profile and likelihood of
forecasting errors, particularly with transport projects, and these area major cause of project
failure (Standard ard P o, 2003; Hyvbjerg, Bruzelius and Rothengatte2003; Welde 2009;
Parliament of NSW2006). VGF helps to mitigate unsystematic project risikthrough a degree
of risk-sharing with government although in the event of project failure, government will
retain a functioning infrastructure asset while the private party may incur losses to equity
investors and possibly debt providers.

Social infrastructure projects are less likely to require VGF for financial viability because the

bid market will cost service provision over the project lifecycle without the uncertainty of an
unknown future revenue stream. Social infrastructure requires government to pay an
availability or unitary charge over the life of the contract. Nevertheless, VGF can arise with all

proj ect s when t he bi dder ' s forecast revenue
government’' s estimate of the <cost of t he ~cont
contractual variations, such as a reduced service requirement or an extended concession
period. VGF is not a substitute for private finance but is a measure designed to deliver a PPP
project when the revenue stream is insufficient to meet the private cost of delivering and
managing service delivery over the life of the contract. VGF reallocates proportion of

project risk back to the state, lowers the cost of capital for bidderand bridges the viability

gap that would otherwise prevent the project proceeding as a PPP.
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It is important that PPP project selection is based on the projects thatre national
infrastructure priorities selected by central and regional governments on the basis of their
contribution to economic and social development. Many national investment laws, PPP
policies, and VGF provisions specify priority industry sectors. Nanal priorities generally
include priority land transport infrastructure, energy, port and airport facilities.

Table 3. Improving Commercial Viability

Adjustment Factor Examples Remarks
Redesign project size  An MRT project may become Additional scope or size may
or project scope to commercially viable if combired require new
reach economies of with concessiors of commercial bidding/selection process,
scale complexesin some major stations  coordination and approval
(malls, office, etc.) from different agencies, more

complex feasibility study

expanded to another segment. etc.
Receive VGF or VGF can be valued as compengait  As upfront capital injection,
Minimum Revenue for huge sunk cost, one time grant VGF does not trigger future
Guarantee (MRG) to  to reduce total investment cost thus liabilit ies. As asset will be
reduce capital or increasing attractiveness, or to transferred to the
operational costs reduce end user tariff. government in the end of

contract period, VGF can be

MRG to give subsidy for end user ol fayourable compared to MRG

tackle demand risk. However, it needs fresh and
chunk fund upfront (may not
meet by budget constraint).
MRG causes obligatory fiscal
payment over period d
project operation. There is
risk of over estimated
demand that shifted to public
burden. MRG scheme should
be designed very carefully to
avoid moral hazard.

Larger financial Some projects may have limited Some efforts can be done
options interests from potential immediately if the legal
sponsors/lende r s .  Go v er framework allows.
guarantee may eliminate
uncertainty. Stateowned Some other efforts may
banks/financial institutions may require another greater effort
provide loans. (e.g. to enact or revise

regulation in financial sector,
Openl/facilitate access to foreign or to obtain approval for
financial/capital markets. market liberalisation)

Provide regulation (if there is not
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Adjustment Factor Examples Remarks

yet available) to allow larger
financing structure.

Options to refinance Some projects maybe viable or The government shouldhave

after some years more efficient if there are capability to assess the
possibilities to refinance after proposal, in order to avoid
certain years (e.g. after disputes or failures.

construction or after the first year
of operation or at time to replace
with new technology).

The following categories of risk are common to many PPPs (WB PPP RefereGo&le, 2013:

A

Site: risks associated with the availability and quality of the project site, suchs the
cost and timing of acquiring the site, needed permits or assuring rights of way for a
road, the effect of geological or other site conditions, and the cost of meeting
environmental standards

Design, construction and commissioning : therisk that construction takes longer or
costs more than expected, or that the design or construction quality means the asset
is not adequate to meet project requirements

Operation : risks to successful operations, including the risk of interruption in service
or asset avdability, the risk that any network interface does not work as expected, or
that the cost of operating and maintaining the asset is differertb what was expected

Demand, and other commercial risk : the risk that usage of the service is different
to what was expected, or that revenues are not collected as expected

Regulatory or Political : the risk of regulatory or political decisions, or changes in
the sector regulatory framework, that adversely affect the project. For example, this
could include failure torenew approvals appropriately, unjustifiably harsh regulatory
decisions, or in the extreme, breach of contract or expropriation

Change in legal framework : the risk that a change in general law or regulation
adversely affects the project, such as changes general corporate taxation, or in
rules governing currency convertibility, or repatriation of profits

Sponsor, or default : the risk that the private party to the PPP contract turns out not
to be financially or technically capable to implement the project

Economic or financial : the risk that changes in interest rates, exchange rates or
inflation adversely affect project outcomes

Force Majeure: the risk that external events beyond the control of the parties to the
contract, such as natural disasters, warrccivil disturbance, affect the project
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A Asset ownership : risks associated with ownership of the assets, including the risk
that the technology becomes obsolete or that the value of the assets at the end of the
contract is different from what was expected.

3.4 Risk Allocation

One of the important features of PPP is risk allocation between public and private sectors.

The rule of thumb of risk allocation isthat“ t he ri sk i s borne by the par
manage it or t,oths bease pditical risk should belbome by government,

while construction risk should belong to private party. Table 4 (Grimsey, 2007 with

modification) provides various types of risk and their sources with the suggestion of

responsible party.

Table 4. Risk Albcation

Type of risk Source of risk Risk taken by

Site risks

Site conditions Ground conditions, supporting Construction contractor
structures

Site preparation Site redemption, tenure, Operating company/project
pollution/discharge, obtaining company
permits, community liaison
Pre-existing liability Government

Land use Native title, cultural heritage Government

Technical risks Fault in tender specifications Government
Contractor design fault Design contractor

Construction risks

Cost overun Inefficient work practices and Construction contractor
wastage of materials
Changes in law, delays in approval Project company/investors

etc.

Delay in completion Lack of coordination of contractors, Corstruction contractor
failure to obtain standard planning
approvals
Insured force majeure events Insurer

Failure to meet Quiality shortfall/defects in Construction

performance criteria construction/commissioning tests contractor/project company
failure

Operating risks
Operating cost overrun Project company request for change Project company/investors
in practice
Industrial relations, repairs, Operator
occupational health and safety,
maintenance, other costs

Government change to output Government
specifications

Delays or interruption ~ Operator fault Operator

in operation
Government delays in granting or Government
renewing approvals, providing
contracted inputs

Shortfall in service Operator fault Operator
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Type of risk

Source of risk

Risk taken by

quality

Project company fault

Project
company/investors

Revenue risks

Increase ininput prices

Change in taxes, tariffs

Demand for output

Contractual violations by government
owned support network

Contractual violations by private
supplier
Other

Fall in revenue

Decreased demand

Government

Private supplier

Project
company/investors
Project
company/investors/gover
nment

Project
company/investors/
shared with government
in MRG agreement

Financial risks

Interest rates Fluctuations with insufficient hedging Project
company/government
Inflation Payments eroded by inflation Project
company/government
Force majeure risk Floods, earthquake, riots, strikes Shared

Regulatory/political
risks
Changes in law

Political interference

Construction period
Operating period

Breach/cancellation of license
Expropriation

Failure to renew approvals,
discriminatory taxes, import
restrictions

Construction contractor
Project company, with
government
compensation as per
contract

Government

Insurer, project
company/investor
Government

Project default risks

Combination of risks

Equity investors followed
by bank, bondholders and
institutional lenders

Sponsor suitability risk Government
Asset risks Technical obsolescence Project company
Termination Project
company/operator

Residual transfer value

Government, with
compensation for
maintenance obligations

A vital consideration of risk allocation involves the capacity of the government to manage its
support that could trigger contingent liabilities 2 For instance, when government promises to
guarantee the minimum revenue to cover demand riskthere isa probability that this liability

2 A potential obligation that may be incurred depending on the outcome of a future event.
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may or may notbe realised in the future.A problem arises if the government hasgiven a
guarantee without proper consideration to the contingent liabilities that affect the state
budget and fiscal policy. Theige and probability of contingent liabilities need to beassessed
carefully sincethey canplace huge future fiscal burders on the state

4. Taking Project to Market

4.1 Market Consultation

Government consultation with the market at an earlystageof the bid process will assist twe
way communication of the objectives and requirements for the project before the formal
expression of interest process begins. Potential bidders may seek clarification about aspects
of the project, make suggestions about how thproject may be improved or done differently,
and government will have the opportunity to gauge market interest and bid depth. For
example, if potential bidders advise the government that the proposed risk allocation is
unlikely to be supported by financigs in prevailing capital market conditions, the
government may modify the project in order to ensure good bid depth and ensure that the
project is more bankable.

4.2 The Bidding Process: Expressions of Interest

An expression of interest (EOI) is generly advertised widely by government both
domestically and internationally to provide an opportunity for interested parties to respond.
Projects may also be bought to the attention of partiethat are particularly well qualified for
the task. The timetablefor responses will vary depending on the scale and nature of the
project and a typical response time is less than 10 weeks.

An EOI may be accompanied by a briefing session for potential bidders and these can serve a
valuable communications role enabling @rifications to be sought, project information to be
exchanged and comments from potential bidders about the project, its proposed structure
and suggestions about how the procurement process or project may be improved.

The EOI will contain criteria for theprivate party responses including evaluation criteria that
will be used in shortlisting or an invitation to participate in the request for tender (RFP)
process. The information to be submitted by private parties will vary between projects.
However, the bllowing information provides a general guide for a typical EOI submission:

1. Full details, structure and experience of the consortium members, principal
contractors, advisers and consultants

2. Description of the project, project scope and output specificatip background
information, and an explanation of the gover

3. Service obligations

4. Design principles, engineering standards, maintenance and safety aspects, required
approvals.
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5. The principal stakeholders for the project incliding affected parties, network
participants, and community consultation if required

6. Description of the tendering process, timetable and EOI evaluation criteria

7. Project delivery capability and sources of finance.

A copy of a draft contract may be inclued with the EOI together with a proposed risk
allocation schedule. This enables the private party to better understand the requirements of
the project and the terms under which the contract will be managed.

4.3 Request for Proposal

The request for proposal (RFP)outlines the required services soughtby the contracting
agency,and some general information about the manner in which the services are to be
performed. The RFP process brings structure to the procurement decision and allows
preliminary identifi cation of risks and benefits The added benefit of input from a broad
spectrum of functional experts ensures that the solution chosen will suit theontracting
agency’ s r dngdditione ment s .

1 An RFP provides the means to compare quotes accurately snall quotes are
generated from the same set of criterian other words, the contracting agency will be
comparing apples to apples.

1 A RFP process is good method for leveragingt he cont r acrnegotiaing agency
ability and purchasing power with bidders.

9 Alerts bidders that the selection process is competitive.
1 Allows for wide distribution and response.
9 Ensures thatbidders respond factually to the identified requirements.

1 By following a structured evaluation and selection procedure the orgasation
demonstrates impartiality.

1 ARFPprocessmay include the preliminary draft ofthe PPP contract.

It will be beneficial for a country to have guidelins that standardise RFP documents, whd
taking account of the different cases of procurement,e.g single stag, single bidder
procurement calls for different RFPdocumentsthan multi-stage, multibidder procurement.

Further Reading:

Nati onal PPP Guidelines: Practitioners’ Gui de,
http://www.infrastructureaustralia.gov.au/public__private/files/Vol_2_Practioners_Guide_Ma

r_2011.pdf

Guidelines for Public Private Partnership: Request for Proposal, 2009, Planning Commission
Government of India, New Delhi
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http://www.infrastructure.gov.in/pdf/Model_REQ.pdf

4.4 Bid Evaluation Criteria and Selecting the Winning Bid

Bid evaluation criteria should be clearly defined in the request fothe proposal briefing
document. The criteria will be determined under policy but generally consists of a test of
value for money with a quantitative or cost eément and a checHist of qualitative factors,
such as the quality of services to be delivered, innovative design and construction methods
that may increase asset utilisation, lower costs or result in projects being delivered earlier
than planned.

Quantita tive Measurement

To qualify for selection bidders wild/ need to b
delivered by traditional design and construction contract methods. The benchmark may need

to be adjusted for the value of risks retained and &msferred to the contractor and lifecycle

costing, to ensure equivalence between the gove
policies require preparation of a formal benchmark known as a public sector comparator,

which requires preparation of a riskweighted, life-cycle costed and discounted financial

projection adjusted for competitive neutrality and the value of risk transferred. In other

jurisdictions where there is little prospect of the project being delivered by an alternative

procurement method, reliance is placed on a competitive bid market to produce lowest cost

to the government generally in the form of availability payments provided by government

over the life of the project or the cost of services to users.

Qualitative Measurement

Qualitative assessment of bids takes place once the respondents to the requést-proposal
process have been evaluated against quantitative criteria. Bids are examined for the value of
the benefits that a proposal brings to government. The criteria will vary betweeprojects but
generally may include:

A Design features and design innovation

Improved departmental productivity with the delivery of core services
Construction innovation, timeliness of delivery

The quality and flexibility of services and service delivey.

The sustainability of service delivery in economic and operational terms

o Do Do Io D>

Asset utilisation and opportunity to derive third-party income.
A Benefits of a proposal that cannot be measured in financial terms.

There are a number of examples of qualitativévenefits to government from PPP projects.
They may include new tunnelling or bridgebuilding technology that enables early project
delivery, additional services or environmental sustainability not contemplated in the output
specification, construction mehods that minimise disruption to the community, or the
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application of new technologies such as solgsowered street lighting, dredging or improved
road surfacing methods.

Qualitative and quantitative evaluation of bids is described as value for money arslwidely
used for bidder selection in most international PPP policies.

4.5 Negotiations

Competitive negotiation is a procedure whereby only the most qualified bidders are invited
to the request for tender stage of the bid process for a PPP. This is mostcoonly achieved
with pre-qualification of bidders or selecting a limited number of bidders from the private
parties responding to the expression of interest stage. The parties issued with an invitation to
bid are generally provided with an output specificéion, relevant site information, the bid
evaluation criteria and detailed requirements for the form and content of bids. During the bid
preparation period, answers to questions raised by a bidder are shared with all bidders,
undertakings are given about reognition and preservation of intellectual property rights,
and meetings with bidders are generally supervised by a probity auditor. The objective of a
competitive negotiation process is to minimise the time taken to evaluate bids, to improve
value for money outcomes, and to ensure a competitive bid process.

Competitive negotiation may be created with a best and final offer (BAFO) process that
follows receipt of bids. This process is generally implemented when bids fail to meet the
gover nment s ane bidiersareaaskedamrevise and resubmit their bids. It may
also be used during the negotiation period that follows selection of a preferred or winning
bid. The objective here is to avoid asymmetric bargaining power in the final negotiations
whereby a preferred bidder may push back on risk allocation and other key terms of the
contract in the knowledge that government will be forced into a timeconsuming and costly
rebidding process if agreement is not reached in the agreed time. Competitive tension yrtae
created by appointing two bidders for final contract negotiations in place of a single
preferred bidder. Both bidders are engaged in this process until the contract is signed with a
single bidder. This process may require a department to refund the dicosts of the losing
bidder between their appointment as preferred bidder and the final award of the contract.

Competitive negotiation has several advantages for government. Delay in the final
negotiation process over the details of a longerm contract contribute to hold-up risk, which

is a major cause of escalation of formation and bid costs with PPP projects ((National Audit
Office, 2000). The impact of holdup risk on delivery schedules and costs is explained with a

sample of Australian PPP projects dtigure 6.
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Figure 6. Implementation Periods for Australian PPP Projects
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4.6 Contracts
A PPP project has four distinct stages:

1. A procurement stage during which government identifies a suitable PPP project,
conducts financial evaluatiors of the opportunity, and takes the project to market

2. A construction phaseat the end of which the project is commissioned
3. An operational phase during which the contracted services are delivered

4. A contract expiry and termination stageat the end of whch ownership of assets and
service delivery passes to government.

The longest stage of the contract is the operational phase during which services are delivered,
revenue is derived by the private party, and change events are managed to ensure continuity

of service delivery as required under the contract. The contract manager is responsible for
ensuring that the private party delivers services to the required standard over the life of the
contract and provide government with an understanding of the sustaiability of the project.
The contract manager operates in a dynamic environment in which change in service
requirements, the operational environment and externalities will need to be monitored and

reported. Risk is one of the change drivers anditisak@gyart of the project
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identify and report, mitigate and manage
contract.

Contract management planning and the appointment of a contract manager takes place at an
early stage in the project ad continues until the contract reaches financial close. The
involvement at the planning stages of a PPP ensures the contract manager has a sound
understanding of the service requirement, the risks allocated to the private party, and the key
performance indicators and compliance requirements that will need to be monitored over
the life of the contract. Contract managers also perform four other important functions:

A Monitor performance under the contract by government and the private party, and
the commercialand financial environment within which the contract operates

A Manage relationships and maintain communications with the private party and
stakeholders

A Manage change over the term of the contract including variations in service
requirement and availability payments, change in project risks, default events, the
intervention of natural events and damage to assets, dispute resolution, refinancing
of private investment, and transfers of equity interests. Additionally, the contract
manager must identify, montor and report all risks over the life of the contract and
develop strategies to mitigate and manage potential risk events

A Governance including probity and monitoring of compliance requirementsn general
law and the various contracts that comprise a FPtransaction.

Central to the contract manager ' s role is
accountabilities, identifies government ' s
identification, mitigation and management of risk. The plan will alsacontain information

about how the manager will moni tor the pri

plan also provides continuity to manage change in personnel and ensure consistency in the
application of governance standards. Specific mattedealt with in the plan include:

A Accountabilities, reporting procedures and governance principles

A The identification of government obligations, and the resources, delegations, and
authorisations required to ensure government compliance with its obligatios under
the contract.

A Contingency planning and mechanisms for the mitigation and management of risks

A Managing applications for the review of output pricing

A Private party operational and financial reporting (construction and operational
phases of theproject).

A How the private party’s .performance wil
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A The process for initiating dispute resolution procedures, cure periods and
management of minor and major breaches of contract

A Managing default and penalties for breach of output specifitian and standards.

The contract management plan will also provide a centralised collection of the
documentation for the tools and processes used in managing the contrastich as a record of
meetings between the parties, the terms of resolution of dispes, a record of day to day
operational matters, informal consents and waivers during the term of the contract. The
contract management plan must be reviewed regularly and updated to ensure its ongoing
relevance to the prgect.

Box 2 Further Reading and Doument Templates

Partnerships Victoria 2003, Contract Management Guide, Department of Treasury and
Finance, Melbourne viewed on 14 October 2014 at
http://www.dtf.vic.gov.au/Publications/Infrastructure -Delivery-publications/Partnerships -
Victoria/Contract -managementguide

European PPP Expertise Centre 2011, A Guide to Guidance, Sourcebook for PPPs, EPEC,
Luxembourg, p. 79-99. Viewed on 14 October 2014 athttp://www.eib.org/epec/g2g/

4.7 Unsolicited Proposals

PPP policy should contain specific provisions dealing with unsolicited projestthat private
parties may bring to government from time to time. Generally, govement should promote
discussion with the private sector on ideas for improving the quality of infrastructure
services. However, private parties may be reluctant to disclose their ideas or intellectual
property because of the risk that their proposal will k& disclosed to competitors or put to
market as a competitive bidding process.

All unsolicited proposals should be examined for their feasibility and the opportunity that
these may offerfor improved infrastructure services. Departments conducting the analgis
should undertake to recognise intellectual property rights if they exist. The decisioln
whether to proceed with an exclusive negotiation or submit the proposal to competitive
bidding is a decision for government. Projects that possess significant éliectual property
attributes are more likely to be negotiated on an exclusive basis than projects witlewer
attributes. In some jurisdictions, all unsolicited bids are put to market but the party
submitting the proposal is given an agreed advantage in ¢hbidding process.

4.8 Financing vs Funding

The concepts of financing and funding are often used interchangeably but they actually have
different meanings. Financing refers to the provision of the funds required to build the
project, including paying forland acquisition, construction cost, etc., while funding describes
the means to payfor the operations of the project in the longr term. Funding may cover both
operational and maintenance costs.
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Projects may be financedorm private or government sources or by both. Under traditional
procurement, government uses public money to finance infrastructure projects. PPP project
awarded to a company or usually a consortium established for the projectspecial purpose
vehicle = SPVare usually financed bya combination of equity and debt. Equity investors are
company owners/shareholders, while debt can be raised through commercial loaqsovided
by banks or other financial institutions, and bonds or other financial instrumentsA country
with a developed capitd market provides advantages to investors, especially if it can match
the currency between the revenue and capital, thus eliminatg exchange rate volatility risk.
Five countries in ASEAN have mature capital mark&tnamelySingapore, Indonesia, Malaysia,
Thailand andthe Philippines, while the rest have yet to develop or are in the early stages of
capital market development. However, regional and international capital markets are
generally accessible, especially if the borrowers havegood international track record.

Loans from commercial banks are usually limited in terms of amount and borrowing period,
with relatively high interest rates.

The consortium of PPP proje¢s awardee, or SPV, can raise the money from own source,
loans, sponsors, etc. In someases, government may give partial capital subsidy agability
gap funding (VGF) or provide the land, tax allowance, etc. The VGF reduces the total
investment coss, resulting in a lower price of services or increasing viability of the project.
Other types of government fiscal support include ondime payment or over-period payment,
which should be incorporated in the budget policy. One of the challenges is to estimate the
probability of contingent liabilities on the budget and to deal with budgeting polig to
accommodate necessary steps.

Based on thdinancial degree ofcertainty, there are three types of government fiscal support:
budget support with a certain amount, budget support with an uncertain amount, and
contingent liability. The certain amount d budget support happens when the government
has determineda fixed amount of fundng within a certain period. For example government

has allocated a fixed amount of fundng to buy electricity from an IPP at a pre-determined
price and volume. There isa possibility that although the allocated budget is decidedhe
exact amount may change over several variables, for example: adjusted to inflation, exchange
rate, the number of users (in case of subsidy), and expanded usage. The last one, contingent
liability, occurs when government givesa guarantee to pay under probabilistic specific
conditions, for instance: government guarantegto payasubnat i onal gover nme
when it fails to repay, or government guaranteg to cover excess costs beyond the pre
determined level ofthe exchange rate.

Contingent liability may be realised or not realised in the budget. To incorporate it into the
budget, government can use the probabilistic method of contingencsuch asthe Monte Carlo
method, etc, which is referenceal in Box 3 below. However, in some countries, the unrealised
allocated post may become problem, andmay not beallocated in the subsequent fiscal year.
Indonesia uses an off-budget system through capital injectios to the Indonesian
Infrastructure Guarantee Fund (IGF). Thus, the national budget is not exposed to contingent
risks, asthe IIGF is the responsible bodyor guaranteang PPP projects.

Box 3. Reference for Some Methods of Contingent Liabilities Estimation

Belli, P., J. R. Anderson, H. N. Bamm J. A. Dixon &-P. Tan. (2001).Economic Analysis 0
Investment Operations: Analytical Tools and Practical ApplicatioNgashington, DC: World
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Bank.

Brandimarte, Paolo. (2014).Handbook in Monte Carlo Simulation: Applications in Financ
Engineering,Risk Management, and Economidgiley.

Eijgenraam, C. J. J., C. C. Koopmans, P. J. G. Tang & A. C. P. VersterEg200&jon of
Infrastructural Projects: Guide for Cof2enefit AnalysisNetherland: CPB Netherlands Bureal
for Economic Policy Analysis Netherlands Economic Institute.

European Commission. (2008).Guide to Cost Benefit Analysis of Investment Proje
European Commission, Directorate General Regional Policy.
http://ec.europa.eu/regional_policy/sources/docgener/guides/cost/quide2008_en.p df

Irwin, Timothy. (2007). Government Guarantees: Allocating and Valuing Risk in Privat
Financed Infrastructure ProjectdVashington: World Bank.

Lewi s, C. M. and Mody, A. (1998) . “The
management framework forn at i on al governments” in De
Infrastructure. Irwin, Timothy et al. (eds.). Washington: World Bank.

Sundaresan, Suresh M. (2002) “Instituti
managing government contingent liadi i t i es ” . i n G cCundngantmiabilites
and Fiscal RiskBrixi, Hana Polackova and Schick, Allen (Eds.). Washington: World Bank.

In general, the decision to give fiscal support should fit the national fiscal policy. In this
regard, it coves national development and spending priorities, fiscal space available for PPP
support, and future fiscal burden. In this context, BA of a PPP project is very important to
the decisionrmaking process atthe macro level. Government has to hava strong eamnomic
rationale to justify the allocated fiscal support or future fiscal burden. Longerm fiscal
liabilities resulting from PPP projects should be estimated via-vis other fiscal liabilities,
including national interest and debt instalmens and social gcurity obligatory payments. In
short, all fiscalliabilities, both certain or uncertain, should beincorporated into the national
budget system.

5. Issues of Cross-Border PPP

This section discusses some of the keys to implementing crosmrder infrastru cture projects
through PPP in ASEAN. Cro$mrder infrastructure plays a pivotal role in accelerating intra
regional connectivity through logistic cost reduction, trade expasion, or integration of
isolated areas. Despite their huge potential bene§t it is challenging to realize crosshorder
projects in the region primarily because they entail increased complexity in inter
governmental coordination caused bythe economic, political or institutional heterogeneity of
ASEAN countries. The difficulties becomaggravated when PPP, which is generally complex
per se, is selected as a procurement method for such projects. Although there is no such thing
as a ‘one size fits all’ soluti on, some -cl ues ¢ca&
border infrastructure projects that have been or are going to be procured between ASEAN
countries. In this section, we first outline (i) characteristics of crossborder infrastructure
projects, and (i) rationale and challenges in private participation in cros®order
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arrangements. We then present some of the crucial factors as ASEAN to maebilsuch
projects using a PPP approach derived from an ASEAN Criwsder Infrastructure Study
jointly conducted by the Japan Bank for International Cooperation (JBIC) and ERIA2014.

5.1 Characteristics of Cross-Border Infrastructure Projects

Crossborder infrastructure can be definedas either an infrastructure project with activities
spanning two or more countries, or a national infrastructure project that has significant
cross-border impact (Fujimura and Adhikari, 2010). An easyto-understand example is
transport infrastructures connecting two or more countries, such asinternational bridge,
road, or railway network. The development ofa roll-on/roll off (RoRo) network is deemed to
fall into the category of transport (maritime) infrastructure in the ASEAN context. The cross
border infrastructure also includes less visible infrastructure, such as power projects
involving the transmission or sale of electricity or gas to neighbaring countries, or regional
telecommunications networks.

The importance of such crossorder infrastructure in ASEAN was recogsid in the ASEAN
Master Plan on ASEAN Connectivity (MPAC), adopted by the ASEAN member countries on 28
October 2010. It identifed transport (primarily road and rail), ICT and energy as the key
sectors of focus, and prioritsed six regional projects as important in facilitating physical
connectivity of ASEAN. The Master Plan envisions that these projects will lead to enhanced
connectivity , which will eventually promote economic growth, and contribute to narrowing

the development gaps in ASEAN.

However, these crossborder infrastructure projects cannot be dealt with under the same
consideration as a national infrastructure projectpecause of characteristics such as:

A Externalities (which include environmental and social impacts) spreading over wide
geographical areas (beyond physically connected areas) and over various
stakeholders

A Strong influences fromthe geopolitical situation of two or more countries on project
initiation .

A Largescale investment with huge initial capital requiremens and a long-term
horizon.

A Necessity of crosscountry coordination in policy or institutional arrangements, and
soft infrastructure alignment.

As such, crossborder infrastructure projects, by definition, involve more than one
government, which makes them inherently more challenging than similar projects located
within a single country. The increased number of stakeholders signifies the complexityith
respect to economic, social, or environmental benefits/ losses and their management. These
projects, furthermore, presume procurement and management of significant amount of
resources, such as land and financial capital, which are often cited as magonstraints even

to domestic projects in the ASEAN context. A successful implementation of crdmsder
projects, therefore, requires a high level of cooperation among relevant authorities, effective
stakeholder management, ol realistic planning and procurement strategy as we propose in
the last part of this section.
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5.2 Private Participation in Cross-Border Projects: Rationale and
Challenges

Despite the difficulties arising from the nature of crossborder projects, there is ample reason
to invite private party involvement in these projects in ASEAN. First, laregeale funding
requirements for cross-border projects could be fulfilled through mobilisation of private
financial resources. Second, technological challenges in cressrder infrastructure (suchas
in an offshore marine environment, or need of effective integration with national
infrastructure) call for innovative approaches proposed by international, as well as domesti¢
private enterprises. Third, a crossborder infrastructure project, when managed exclusively
by the public sector, could give rise to governance issues at the integovernmental level.If a
single private concessioner somehow controls the project and the roles of each stakeholder
are stipulated prior to a contract, then this could overcome such coordination problems.
Lastly, and most importantly, significant spillover benefits to geographically wide areas,
coinciding with the ongoing process of economic integration in ASEAMhich is striving for
the freer movement of goods, servies, skilled labour and investment, will produce strong
demand and room for profitbased investments to the crosdorder facilities themselves.

The issue is, crosdorder projects, oncethey start to seeka PPP approach, become even
more vulnerable to a nunber of risk factors stemming from the complex nature of PPP
arrangements. Some of the potential drawbacks/ risks in implementation of crosSorder
PPP projects by project cycle can be found below (Table 5):

Table 5. Examples of Drawbacks to Implementationof Cross-Border PPP Projects

Project Stage Examples

1. Initiation Project Selection/ Initiation

A Absence of a holistic development plan/ visiotthat provides
guidance in identifying and prioritising crossborder projects based
on national sociceconomic kenefits

A Geopolitical situationthat prevents neighbouring countries from
embarking on economically beneficial projects in a cooperative
manner

A National economic protectionism or lack of support from citizens in
a single country

Option Analysis

A Lack of capaity/experience in assessing procurement options
through CBA or other methods in more complex situations

A Differences in willingness in adopting PPP approach at a national
level

A No dedicated PPP authority in a country to appraise or initiate a
project from each country
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Project Stage

Examples

2. Planning

Feasibility Study

A

A
A

Underestimation of externalities, especially social or environmental
impacts which are significant in crossborder projects

Over-ambitious project scope in one country

Lack of expertise or experiences within a gernment agency or
domestic private advisors in realistic demand forecasts or other
crucial factors to gauge financial viability

Formation of Inter-Governmental Arrangements

A

Proceedng without forming an inter -governmental coordination or
decision-making body to oversee a project

Lack of agreement on critical issues (e.dender process and

timing, the form of concession arrangements, levels of government
support, tariff setting mechanisms)effective throughout the life of a
project

Large gaps in regulatoy frameworks (e.g., PPP specific laws,
sectorial regulations, caps on foreign equity participation) among
countries which make it difficult to compromise key agreements.

PPP Design/ Planning

A

Unrealistic procurement timeframe or unattractive structure to
private (by insufficient market sounding exercises, unavailability of
government financial support, etc.)

Uneven risk allocation between publiepublic, as well as publie
private

3. Procurement

Bidding Process

A

Difficulties in agreeing upon a RFQ/RFP formatith international
benchmarks

Lack of transparency in bidding procedure and evaluation criteria
(in favour of national enterprises, etc.)

Land Procurement

A

Difficulties in securing largescale property stemming from
insufficient public support in necessary land acquisition from each
government
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Project Stage Examples

Contract Agreement
A Lack of standardsed template of a PPP contract draw upon triec
and tested precedents in each country

Financing Procurement
A Difficulties in securing longterm financing with a currency mix
consistent with a project’s re€

4. Managing Construction and Operation
Contract and
Monitoring A Delay in construction or operational inefficiencies arising from a

lack of integration between hard and soft infrastructure (custom
clearance, immigation procedure, operational standards, etc.)

Contract Administration

A Large differences in national legal systems or a lack of clear
agreements which impede resolution of disputes, contract waivers
and amendments, enforcement of default and termination
provisions.

It should be worthwhile noting that most of the abovementioned impediments are relatedto
public capacity in initiating, coordinating, or designing a project, rather than mere
commercial aspects The challenge is how to avoid such governmeifdilures in a situation
where there is diversity in readiness, experience, or even willingness to adopt P®P&mong
nations such asin ASEAN gee Annex Bfor a comparative status of a PPP framework in the 10
ASEAN countries). For instance, the absence dilisy and legislation frameworks specific to
PPP in many of the GMS countries to date would lead to dedayr uncertainty in agreeing on

a regime to govern a crosborder project. The existence of a dedicated national PPP
authority with sufficient capacity and decisionmaking plays a crucial role in assisting with
planning and transactional coordination between domestic government departmenigs well
as crossnational arrangements. The ability to create successful cases or pipelines under PPP
could also bea milestone for assessing the possibility of applying PPP to more complex cross
border projects.

If we take a look at the other side of the coin, structuring a PPP project with other countries
can potentially be an opportunity to upgrade PPP readinesef a country. Cross-border
procurement requires agreements on critical issues, such athe tender procedure, the
RFQ/RFP format, the form of concession contract, government support, targétting
mechanisms and so forth. Negotiating in these terms with othecountries could direct
attention to the domestic PPP structure itself and would call for improvemerst in weaker
areas through learning from other weltstructured PPP frameworks.
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5.3 Principles for Cross-Border PPP Infrastructure

Considering the above reognition and implications obtained from the ASEAN Crosisorder
Infrastructure Study conducted jointly by the Japan Bank for International Cooperation (JBIC)
and ERIA in 2014 (Box 4), we derive below nine principles for successful implementation of a
cross-border PPP in ASEAN member states.

Box 4. ASEAN Crodsorder Infrastructure Study

The study, conducted jointlyby the JBIC and ERIA in 2014, identifies the typical issues and
challenges in crosshorder infrastructure projects, referring to six projects in ASEAN as case
examples, both existing and proposed, and provides recommendations to address such isspes
and challenges. The projects into which the study investigated are (some of them were/ are
going to be procured with full public or private structure):

1 Nam Theun 2 Hydropower Project (Lao PDRhailand)
1 Malaysia to Singapore Second Road Bridge Link (MalaysSingapore)

9 Telecommunications Backbone Project Phase Il (Cambodia, LRDR Myanmar, Thailand,
Viet Nam and China)

1 Kuala Lumpur to Singapore High SpekRail Link (MalaysiaSingapore)— See Annex E

1 Melaka to Pekanbaru to Power Interconnection Project (Malaysindonesia)

1 ASEAN Highway Network Missing Links (in the section of Myanmar and Lao PDR)

1. Initiation by public parties with domestic leadership a nd effective inter -governmental
arrangements/ committees

Throughout the project cycle strong political leadership and commitments to initiate a
project play a central role. These imply botiproject initiation at the domestic level and inter
governmental caordination are effective throughout the life of a project.

Good domestic communication is indispensable, because benefits and interests among
citizens, local authorities, or central government can be different evenithin a single country.
Before undertaking a project, the central authority should play a role of coordinatiorin
national interests. In this process, a dedicated PP&hit or concerned national authorities
with strong influence on national development planning and fiscal decisioomaking would
lead the nation effectively. Ideally, in order to show a commitment on a project at a national
level, it would be desirable that the project is included in the National Development Plan or
PPP pipeline as a prioritised project.

Meanwhile, there would preferably be an intergovernmental agreement (or a bilateral treaty)
or a joint committee among governments to reconcile differing interests and command a
cross-border project. The inter-governmental agreement should detail issues such as: project
scope and feaibility; procurement strategy and tender process timing; the form of
concession arrangements; levels of government support; tari§etting mechanisms; border
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arrangements;and project governance and management. This should, if possible, be agreed
and enteaed into at an early stage in the procurement process. As well as intgpvernmental
agreements, the implementation of cros$order infrastructure projects can be facilitated by
the establishment of the joint committee or similar joint undertaking or jointventure (which
may be provided for in the intergovernmental agreement). This committee would include
representatives from both countries and would be responsible for supervising the
procurement and implementation of the project. There should also be cle@rocedures for
decision-making by the joint committee.

2. Realistic planning and procurement strategy

Crossborder infrastructure projects, which often require intensive capital and complex
arrangements, have long lead times to procure by nature. Whilgtis important to maintain
momentum, project planners need to be realistic about how long the procurement process
will take. In this respect, setting realistic milestone dates will help to enable optimal
structuring, procurement and implementation of theproject.

By the same token, seekingf u | | PPP approach or one single ‘i1
not always be the best solution considering time and costs involved in the implementation

process. For a largescale crossborder project in particular, the approach of splitting the

project into several subprojects could pave the way for timely procurement of the project

(see 2.5. Business Case, Designing the Project Size). As with any ebasder project, one of

the key structural questions to be addressd at the outset is whether the project will consist

of one single integrated international infrastructure designed, financed, built, operated and

mai ntained wunder one single ‘international’ con
acting as joint grantois. Alternatively, there could be two sections forming two different

interfaced projects, under separate concession contracts.

In order to achieve the best structure withn a reasonable timeframe and an appropriate risk
allocation mechanism between publiepublic and public-private, careful feasibility studies or
continuous market sounding exercises should be carried out.

Box 5. MalaysiaSingapore Second Link Bridge Project: Integovernmental Arrangements
and Procurement Structure

A road bridge connecting dhor in Malaysia with Tuas in Singapore was opened for use |n
January 1998.

As for its governance structure, the international elements of the project, and the respective
responsibilities of the Malaysian and Singaporean governments with regard to the dgs,
construction, operation and maintenance of the Second Link, are governed by an inter
governmental agreement, which was signed in March 1994. Each government was
responsible for the construction of the portion of the Second Link which fell within itg
borders, based on a common agreed design, and representatives of both the Singaporean jand
Malaysian governments were appointed to a joint committee, which was set up with the
purpose of overseeing the implementation of the project.

At the structural level, the procurement was separated to the two countries. The Malaysian
portion of the project was procured on the basis of a private sector BOT concession with-30
year exclusive rights of planning, constructing, operating and maintaining the link an
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related roads, whereas the Singaporean portion was procured on a more traditional publjc
sector basis.

3. A minimum level of enabling environment for PPP applied to concerned countries

The governments and other agencies involved in procuring crodsorder infrastructure
projects may have differing policy objectives, regulatory regimes, institutional capability, and
financial resources. Reconciling these differences is often the main challenge to successful
procurement. Unless the governments can reach agreement ey matters, the successful
implementation of the project cannot proceed.

For a project between Malaysia and Singapore, for instance, even though neither country has
enacted specific PPP laws solid regulatory framework with international standards has
enabled them to procure a number of infrastructure projects atthe domestic level. Tlis
would make it feasible to implement crossborder projects between the countriessuch asthe
proposed Kuala Lumpur to Singapore High Speed Rail Linkoject (see AnnexE) on a PPP
basis. In sucha case, the afore-mentioned effective concession structure and inter
governmental arrangements, rather than specific PPP framework, are of more importance.

Conversely, there are few projects that have been procured on a PPP basi&MS countries
(aside from IPP projects). This reflects the challenges adapting the PPP modeto a cross
border situation in the region. Countries such as LaBDR Cambodia and Myanmar are still at
an early stage in developing a coherent policy framesvk for PPP and have not yet enacted
specific PPP laws to date. None of the GMS countriessimauch experience in successfully
implementing PPP projects ¢ee Annex Bfor the policy framework or implementation status
of these countries). Thus, a crosborder PPP project in the GMS region, in particular, would
require a significant amount of work to agree a common approach to the procurement
process and concession terms. Despite the challenge, we believe that the process of procuring
a PPP with other countriesitself could be an opportunity for such a country to ddress
practical weaknesses and enhammational regulatory or institutional readiness.

4. Social and environmental risk mitigation strategy

Infrastructure projects in a developing region such as ASEANan present significant
environmental and social challenges. Infrastructure development may have significant
adverse impacts on the environment (e.g., CO2 emission) or on the livelih@oof indigenous
peoples. This is even more so for a crosborder infrastructure on a massive scale. It is
important that appropriate environmental and social impact assessments, based on
internationally accepted standards such as the IFC Performance Standards or the Equator
Principles (see Box 6), are carried out at an earlgtage in project development. Identification

of external stakeholdersand close consultation with local people are critical initial steps.
Adequate mitigation strategies including compensation arrangements and technological
requirements should be agreed ad incorporated into contractual structures.

Box 6. Environmental and Social Impact Assessment Standards

IFC's Environmental and Social Performance Standards, viewed ohMovember 2014 at
http://www.ifc.org/wps/wcm/connect/topics_ext_content/ifc_external_corporate_s ite/ifc+s
ustainability/our+approach/risk+management/performance+standards/environmental+an
d+social+performance+standards+and+guidance+notes#2012
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The World Bank EHS (Environmental, Health, Safety) Guidelines, viewed oh Movember
2014 at

http://www.ifc.org/wps/wcm/connect/topics_ext_content/ifc_external _corporate_site/ifc+s
ustainability/our+approac h/risk+management/ehsguidelines

The Equator Principles, viewed on # November 2014 at
http://www.equator -principles.com/index.php/ep3/ep3

Box 7. Nam Theun 2 Hydropower Project: (1) Sadiand Environmental Impact Mitigation

The hydropower project in LaoPDRhas beencommercially operational since April 2010. A
concession agreement with the LadPDR government governsthe Nam Theun 2 Power
Company Limited (NTPC)'s rights and obligations aghe project company. The Tha
government, through a stateowned enterprise, the Electricity Generating Authority of
Thailand (EGAT), agreed to purchase 95 percent of the power produced for the first 13 years.

Environmental and social concerns in the projet included downstream impacts, impacts or
biodiversity, resettlement and reservoir sedimentation. NTPC and the La®DRgovernment
each have a variety of responsibilities to manage and fund various environmental and socijal
impacts, with the project being ontractually committed under the terms of the concession
agreement to spend more than U3L00 million in mitigating environmental and social
impacts during the construction period. The full costs of mitigants to be funded by NTRC
were factored in as part ofthe project budget to ensure that there would be no funding
shortfall. The project also has a multlayer environmental and social monitoring and
evaluation mechanism consisting of a number of independent panels of experts reporting to
the LaoPDRgovernment and/or the World Bank on an ongoing basis.

5. Alignment and upgrade of soft infrastructure

Benefits from a physical infrastructure attained in a form of cost or time reduction rely on the
level of maturity and alignment of formal and informal soft nfrastructure, such as custors
clearance, quarantine, or operating/ traffic/ technological/ environmental standards. In
cross-border projects, concerned public sectors are expected to enhance compatibility of
such soft infrastructures simultaneously with he hard infrastructure development. For GMS
countries, an agreement, Crosborder Transport Facilitation Agreement (CBTA) for instance,
has been formed with support from ADB for promoting cros$order movement of people,
goods, and services among the sixM® countries. Such common regional platformwill
potentially increase the benefits from the development of transportation linkage in a cross
border situation.

6. Strong government support in land - or asset-related rights

Crossborder infrastructure projects inevitably require large-scale land procurement.
Moreover, border areas tend to be where ethnic minorities reside and agriculturddased
communities are located, which makesesettlement a burdensome activity. It is unlikely that
the private sector will shoulder the significant land-acquisition risk, and thus, each
government is advised to commit to secung the land issues in the respective areas under
the respective regime. In many of the ASEAN countries, nevertheless, land tenure is one of
the most cantentious issues and support in land procurement for PPP projects is limiteds€e
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Annex B for the country-wise status of land support mechanism). The ownership and
usufructrights3 on land or operational asset, and their boundaries between countrieshould
be at least clearly defined by as a prequisite to the offering of a project to private parties.

7. Transparent and competitive bidding procedure and standardised contract s

The procurement process should be transparent and structured to encourage costtive
tendering. It might be sometimes the case that each government prefers a private partner
who brings in benefits mostly to its own country. To avoid such conflict of interest, it is
advisable that qualification criteria, selection procedures, timefime of prequalification,
competitive bidding, preferred-bidder awards and negotiations to contractual/ financial
close are predetermined in intergovernmental agreements on the basis of clear, objective
and realistic standards. In this regard, havinga standardised template of RFQ/RFP and
sample contract documents at country level, or ideally at regional level, would streamline and
expedite decisionmaking by the authorities in a fair and transparentway (see Box 2for
Document Templates)

8. Involvement of Multilaterals or ECAs in support of long -term financing

Crosshborder infrastructure requires substantial amounts of capital for construction, as well
as ongoing operation and maintenancelhe availability of long-term financing, especially of
long-term debt financing (which is the dominant source of project financing), influences the
bankability of a project.

In ASEAN, however, it is rare for PPP projects to be entirely séiliancing. The governments
involved are required to take effective measures byay of partial funding of construction
costs, availability payments or revenue subsidies to make a project bankableeé 3.3.
Bankability and VGF).That said, naturally, these schemes cannot be appligd cross-border
projects unless each government has ppared an effective supporting framework
domestically. The challenge in ASEAN is how to achieve an agreement on the fiscal matters
among countries whose attitude towards and readiness for the provision of financial
support are uneven(see Annex Bfor the country-wise status of government financial support
mechanism).

Multilateral institutions (such as the World Bank Group or ADB), andcexport credit agencies

(e.g., JBIC, China EXIM Bank, Korea Exim Bank) have in some cases been able to fill this
funding gap, whether through ODA or other types of loans or guarantees. Other sources of
institutional funding include dedicated regional infrastructure funds such as the ASEAN
Infrastructure Fund (AIF), funded by nine ASEAN member countries in addition to ADB.
Financial support from these multilateral sourcescan be key in catalysing private finance in
ASEAN crosshorder projects.

Box 8. Nam Theun 2 Hydropower Project: (2) Financial Structure

The financing of the Nam Theun 2 Hydroelectric IPP Project was closed2005. Just under
one-third of the project cost, being UB450 million, was equity financed, with the remainder
being debt financel.

3 Usufruct: the right to enjoy the use and advantages of the property.
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The total of out USD1,000 million longterm debt was provided by a broad base of lenders,
including two bilateral and five multilateral lenders, four export credit agencies, as well a
the international commercial banks which lent under the US dollar, political risk and expor
credit agency facilities. Commercial banks in Thailand provided the baltenominated
tranche of debtof U500 million.

\"2J

—

That suchlarge funding requirements could besuccessfully metby aconsiderable number of
commercial bankswas due largely to the support from the World Bank, the Multilateral
Investment Guarantee Agency (MIGA) and the ADB time form of political risk guarantees or
public sector loars to the LacPDR g@vernment (De, Samudram, and Moholka2010). After
its operation, ADB was reported in May 2014 to be considering the project for a project bond
scheme, whereby a subordinated debt trancheould be issued (likely to be either mezzanine
debt or a contingent credit line) for up to a fifth of the total senior debt value, with the
purpose of allowing the project company to issue bonds at the investment grade level.

9. The pros and cons of multi-tier dispute resolution measures in international dispute
resolution

Given the longterm nature of the contract, complexity of risks,and the large number of
stakeholders, procedures of multi-tier dispute resolution, starting from the negotiations
amongstakeholders under a third-party facilitator, should be stipulated in a contractas well
as inter-governmental agreements. To keep effectiveness in interational relations, this
should include an alternative dispute resolution mechanism, such as an international
mediation/conciliation or arbitration procedure , which will take place in a third country
based on international rules. Mediationwhile it usually takesless timethan arbitration, lacks
legal enforcement which often makes it difficult for reconciling key differences? Arbitration,
meanwhile, involves binding decisios despite the fact that it usually requiresa longer
duration. Recognising the pros and cons of each measure and simulating a decision tree on
solution selection are necessary.

4 Infrastructure Journal, “ADB considers Nam Theun 2 for project bonds (on 27 may 2014)”, Accessed 4 Nowv.,
http://www.ijonline.com/Articles/91737#article, 27 May 2014).

5 A recent Initiative by the World Bank Singapore Infrastructure Hub to establish the Regional Infrastructure
Mediation Center (RIMC) within the Singapore Mediation Center (SMG) is expected to institutionalise and
expand the use of mediation for infrastructure disputes in Asia.
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Annex A. ASEAN Public Private Partnership Policy

Table 6. Policy Development Stages

Initial PPP Policy Intermediate PPP Policy Mature PPP Policy

Policy Drivers  Private investment in economic Adoption of a wider "value to Embedded value for money
infrastructure assets and services government" test that examines principles that require PPP projects
building on national BOT and proposals for improved service to deliver better services at lower
privatisation experience outcomes cost to government

Policy Type A new PPP policy or ammndmentsto  PPP policy development PPP policy updated regularly to deal
existing procurement policy and independently managed by central with changes in infrastructure

project implementation processes policy-making department

procurement or market conditions

Managing A government agency positioned Creation of a PPP Unit to manage
close to the policymaking centre of  policy administration and provide
Agency government, typically Treasury and technical assistance to project

Finance, Development and Planning implementing agencies/departments
or the Prime Minister's Department

Widen the role of the PPP unit if
appropriate to encompass training
and governance roles

Guidance General policy principles containing More specialised guidance regulating
project implementation and project selection, evaluation, the
Materials approval procedures bidding process and
regulation/contract management
principles

Comprehensive technical guidance
for government agencies and
practitioners. Adoption of standard
commercial principles and value for
money benchmarking criteria (if
required).
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Initial PPP Policy

Intermediate PPP Policy

Mature PPP Policy

Technical Building expertise internally with Greater reliance on the PPP Unit with  Implement permanent
_ assistance from external technical assistance to project agency/department training

Assistance consultants, ODA and multilateral ~ implementing agencies/departments.  programs

aid agencies

Intra-ASEAN information sharing

Government Determined on a case by case basis Adoption of a Viability Gap Financing  Further development of the Viability
Financial given the importance of the project  policy Gap Funding framework to include
Assistance Contribution to project capital costs greater risk sharing, availability

preferred. payment options and government

provided debt
Unsolicited May be accepted subject to financial Evaluated under the policy framework Detailed unsolicited bid policy
Bids impact assessment or market testing with market testing and resolution of
intellectual property issues

Bid Process Competitive bidding preferred. Adoption of expression of interest and Greater focus on bidder selection

Adoption over time of a two-stage request for proposal bidding stages. criteria, use of competitive

(or prequalification) bidding Issuance of risk allocation and contract negotiation methods.

process. Introduction of market templates.

briefing about forthcoming projects.

Formal process of inter

departmental communications and

coordination
Governance Implement a governance framework Transition to IPSAS compliance Full compliance with IPSAS or IFRA

with the initial fo cus on the tender
and bidding processes, recognition
of future availability payment cash
flows and transition to contingent

Adoption of principles of
accountability, transparency, reporting
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Initial PPP Policy

Intermediate PPP Policy Mature PPP Policy

liability reporting

and disclosure.

Form of Mixed input with recognition of Transition to a output-focused Output specification
Specification output construction methods and specification
service standards
Project Types  May include privatisations, BOT, Transition to larger scale economic and More complex projects undertaken

concession, and management
contracts including lower cost
economic infrastructure. Wide use of
the PPP Lite option

social infrastructure projects involving that offer greater "value drivers" to

greater complexity. government such as risk transfer,
early completion, design and
construction innovation, improved
asset utilisation and incentivised
private management

Representative Myanmar, Loa PDR, Cambodia

Policies

Vietnam, Thailand The Philippines, Singapore, Malaysie

Note: This table is a general guide to the optimal stages of policy development for the gradual implementation of common pé&liey
principles in ASEAN.
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Annex B. Development Status in PPP Readiness among ASEAN
Countries

In addition to the intricate nature of the crossborder PPP project, what makes it even more
challenging to promote PPP in the ASEAN region is the uneven status of the enabling
environment for PPP at the national level (See Table 8yhe situation crucially affects the
possibility of transnational cooperation/ leadership as it hinges on the capacity of and
willingness to employ PPP within individual countries.

What kinds of ‘“missing |inks’ cableAshmemarsdsor e be |
the comparative status of PPP frameworks and experience of project implementation in each
country.

A PPP Policy and Legal Framewarlor countries such asSingapore or Malaysia, to
publish PPP Guidelines has been sufficient to undertake PRrojects in a various
sectors havinga solid business environment. Onthe contrary, the absence oé policy
and legislation framework specific to PPP in many of the GMS countriesthout a
policy framework would lead to delays or uncertainties in agreeing on a regime to
govern crossbhorder projects.

A Dedicated PPP Unit Although key decisionmaking on PPP procurement remains
with relevant government departments, such as the finance or transportation
ministries, the existence and capacity of central PPPuthorities is crucial for
domestic, as well as intergovernmental, coordination. Such agencies can assist with
planning and transactional coordination between government departmentsas well
as crossborder arrangements. Some countries in the region hawstablished, or are
aiming to establish, PPP agencies. Having sueh dedicated agency within
government can add focus and give credibility to a country's efforts to develop its
PPP sector not only for domestic projects but also for crodsorder infrastru cture
projects.

A Track Record and Pipeline of National PPP Projecdthoughagover nment ' s att i
towards private resource mobilisation depends on macroeconomic conditiosor the
fiscal space of each country, the ability to create successful cases unB&P could be
a milestone for assessing the possibility of applying PPP to more complex cress
border projects. Many of the ASEAN countries with limited experience of PPP are
advised to startby focusing on learning from initiating a pilot project domestially.
In this connection, a National Road 13 in Lao PDR or Dau GRIyan Thiet
Expressway Project in VietNam canserve asthis kind of example

64



Table 7. Summary of PPP Framework/ Experience in the ASEAN Member Countries

. PPP Government L
Policy Legal Co . . Land Implemented Pipeline New
Framework Framework Government Guidelines Financial Acquisition Projects Projects
Agency Support
Brunei Limited PPP No specific No specific Guidelines for No devdoped Limited Several ICT Limited
specific policies PPP laws PPP agency Government regime government and airport
Procurement beyond support projects
subsidiaries
Cambodia Limited PPP No specific No specific Procurement No developed Limited Mainly in the Limited
specific policies PPP laws PPP agency manual (but regime government power sector
(governed by (CDCisa not PPP support and airport
general Law  focal point of  specific) concessions
on the Law on
Concessions) Concessions)
Indonesia Setoutin Several Bappenas PPP Investor's Guarantees A various Several water 27 projects set
Economic specific PPP  and some Guide and PPP (through IIGF) forms of and power outin 2013
Master Plan laws and other bodies  Book and VGF Land Funds projects PPP Book,
and PPP Book regulations play each role (published or related currently in mainly in the
annually) laws place procurement transport,
water, waste
and power
sectors
Lao PDR Limited PPP No specific No specific General No developed Limited Mainly in the Limited
specific policies PPP laws PPP agency investment regime government hydropower (Proposed
(foreign guidebook beyond support sector National road
investment from Ministry general tax 13 PPP, social
laws provide of Planning and incentives infrastructure
a basic Investment projects)
framework)
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Malaysia Mainly set out  No specific 3PU (UKAS) PPP Guideline Limited Federal and Several road Some projects
in Privatization PPP laws (2009) government State projects inthe in
Policy and support Authority early 2000s procurement.
2009 PPP (Facilitation can acquire  (using BOT 52 projects
Guideline Fund in place private land structure) proposed in

for purely 10th Malaysia
private Plan (2010)
initiatives)

Myanmar Limited PPP No specific No specific No published No developed Limited Several airport Limited
specific PPP laws PPP agency PPP guidelines regime government or power (several
policies. Some (new Foreign support projects in airport PPPs
infrastructure Investment procurement are in
policies in Law provides procurement
National a basic (Hanthawaddy,
Comprehensive framework) Mandalay,
Development Yangon)

Plan

Singapore Limited overall No specific MOF has PPP Handbook Limited Compulsory  Several in Limited (water
framework for ~ PPP laws overall published by government acquisition  water and and waste
PPP. Some responsibility MOF support. is possible social projects
policies set out (but not Refinancing infrastructure  currently in
in PPP specific to guarantee sectors from procurement)
Handbook PPP) provided on mid-2000s to

Sports Hub present
PPP (2010)

Philippines  Philippines Republic Acts PPP Center  PPP manual Project Strategic Airport, 37 projects of

Development  developed and Sector Development  Fund was expressway, Airport,
Plan by from BOT Guidelines and established school railway, or
National framework published by Monitoring to support infrastructure  social
Economic and and their the PPP Center Facility, PHP Right-of- infrastructure
Development Implementing Strategic Fund Way (ROW) projects are
Authority Rules and acquisition ongoing (As of
Regulations 10 July 2014)
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Thailand General PPP law- PPP No published No developed Government Some Being
policies to Private Committee is PPP guidelines regime has the transport developed, but
increase Investment in  the key responsibilit  projects likely to focus
spending on State agency for y for land structured as  on transport
infrastructure Undertaking PPP, acquisition BOT (esp. road and
and develop Act 2013 supported by concessions rail)
PPP regime State
Enterprise
Policy Office
Viet Nam Policies to 2010 PPP PPP Team No published Government Limited Several BOT Being
develop pilot regulations and Steering PPP guidelines guarantees government projects inthe developed, but
PPP projects created a legal Committee to have been support power sector likely to focus
and framework develop new provided on on transport
establishment  for PPP PPP projects BOT power and water
of PPP (currently established in projects
feasibility being 2012
study fund updated)

(As of July 2014)
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Annex C. Four procurement procedures in the EU:

Table 8. A comparison of EU procurementprocedures

Open Restricted Negotiated Competitive
Procedure Procedure Procedure Dialogue
Possibility No The number of The number of The number of
to limit prequalification  bidders may be  bidders may be  bidders may be
number of or pre-selection limited to no less limited to no less limited to no less
bidders is permitted. than five in than three in than three in
Any interested  accordance with accordance with accordance with
company may  criteria specified criteria specified criteria specified
submit a bid. in contract in contract in contract
notice notice notice
(prequalification  (prequalification (prequalification
and shortlisting  and shortlisting  and shortlisting
permitted). permitted). permitted).
Discussions The The Negotiations Dialogue with
during specifications specifications permitted bidders
process may not be may not be throughout permitted on all
changed during changed during  process. aspects (similar
the bidding the bidding Successive to negotiated
process, and no process, and no stages can be procedure,
negotiations or  negotiations or used to reduce including further
dialogue may dialogue may the number of short-listing).
take place with  take place with bidders (further ~ When dialogue is
bidders. bidders. short-listing). concluded, final
Clarification is Clarification is complete bids
permitted. permitted. must be
requested based
on the
solution(s)
presented during
the dialogue
phase.
Discussions No scope for No s®pe for Not relevant Only permitted
after final negotiations negotiations because the to clarify, fine
bid is with a bidder with a bidder negotiations can tune or specify a
submitted after bids are after bids are continue until bid. No changes
submitted. submitted. the contract is permitted to
agreed. There basic features.
need be
bid” per
Basis for Lowest price or Lowest price or  Lowest price or  Most
award most most most economically
economically economically economically advantageous
advantageous  advantageous advantageous tender
tender tender tender

Source:http://www.eib.org/epec/g2q/ii -detailed-preparation/22/223/index.htm
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Annex D. Stakeholder Management and Strategy
PPP Forum as the Communication Strategy

For stakeholders to play anactive role in the PPP process, they must be given not only a
forum for participation but also the information they need to participate effectively. The
appropriate forum to communicate and build support for PPP is through an iterative dialogue
with stakeholders. Each communications program must be tailored to the local context and
PPP, busshould include some or all of the components below:

A Opinion research: Opinion research gathers data on stakeholders, their perceptions,
and behaviours with respect to the issues concerning a specific PPP. The research
influences the content and media of the communications prograyras well as the
reforms themselves. The research is conducted on a relatively formal basis through
guestionnaires, polling, etc.

A Stakeholder corsultation: Consultation is a less formal process through which themes
and policies of interest are discussed within or across stakeholder groups. It is
intended to gather information and build an understanding among the reformers as
to current perceptions and understanding and the basis of those opinions. A key part
of stakeholder consultation is to manage expectations with respect to how feedback
will be incorporated into the reform process; that is, the feedback may not translate
into direct change in thePPP design or process but will be one stream of influence.
This might be accomplished through focus groups or stakeholder discussion groups.

To establish realistic and workable PPRuidelines and supporting technical documentsas
well as to disseminate ad build equal perception across ASEAN member states, a PPP forum
is necessary. This is also to support constant inputs and feedback from stakeholders. The
forum can become a means to communicate the concept and practical approach, providing
knowledge exclange and sharing experience. The feedback may be used to improve the PPP
Guidelines and supporting documents.

Stakeholder Involvement in Infrastructure Development

Table 9. Various Stakeholders Involvement in Infrastructure Development

Sector Major Concen Public Involvement ~ Communication Tools
Transportation
Highway Inconvenience During Expectation from Meetings,
Construction construction facility, and selection workshops,door-to-
between alternatives door, visits, site
office
Bridge Represents community Meetings,surveys,
Aesthetics workshops,

computer-aided
graphics,mock-ups
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Bridge
Structure Type

Performance, cost, use

of local labour and
materials

Meetings,
workshops, surveys

Transit Flexibility, speed, Notifications,
Planning reliability, cost meetings,
workshops, surveys
Transportation  Land usegair quality, Openhouse,
Planning accessibility, mobility, workshops,
economic growth information kiosks,
newsletters, website
Water
Water Resource Number of people Selection between Interviews,
benefited, extent d alternatives notifications,
benefit, quality, cost meetings,
workshops, surveys
Water Supply Effect on land (esp. Meetings with
privately owned), community and its
peopl e and a leaders, local
ecological system meetings with
landowners, public
workshops, media
outreach
Water Quiality and price of Can influence inthe  Meetings,workshop,
Treatment water, reliability on location of treatment door-to-door visits
supply, disruption in plant, detailing their
view due to treatment requirements
plant
Solid Waste Effect on neighbourhood Sitelocation Meetings with local
Management air quality (especially the organisations,
location of notifications, press

incinerator)

releases

Source: adaptd from EfGohary et al. (2006)
Government Engagement and Stakeholder Consultation

Despite the long experience with PPPs, they remain controversial among a range of
stakeholders. This is partly attributable to the diverse range of stakeholders involved in the
process and the difficulty in reconciling their interests and concerns. In addition, the
stakeholders often have not been properly consulted or engaged in the process. Consultation
is increasingly seen as important for several reasons:

A Inadequate consultation or communication with st&eholders increases the danger of
opposition, potentially late in the process, leading to delays or even cancellation.
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A Sakeholders are critical to the sustainability of a PPP. Even if the contract is awarded
despite opposition, the difficulty and risk ofthe project increase if public support is

not present.

A Stakeholders provide valuable input to the design and practicality of an approach.
Allowing stakeholders to comment on PPP strategies gives a sense of tiyand can

lead to innovative approaches.

A Broad public support and understanding of the reform agenda encourage politicians

to stay committed.

A Dissemination of information leads to increased credibility of project partners.

Despite these compelling reasons, some governments see risk in public constitta either
due to the danger of raising expectations that may not be met, losing control of the flow of
information, being unable to reconcile differences, or fuelling opposition as a result of the
information provided. These risks are easily outweighed ¥ the benefits of communication
and the crucial role it plays in building support for, and understanding of, PPP.

Each role is critical, yet specific stakeholders will have different interests that influence how
they approach their role. There must be aansultation process to reconcile and prioritise
issues, leading to broad agreement on the objectives of PPP. Tablelists the roles of the

PPP process stakeholders.

Table 10. Selected Roles of Stakeholders in the PPP Consultation Process

Stakeholder

Role

Political decision makers

Establish and prioritise goals and objectives of PPP
and communicate these to the public

Approve decision criteria for selecting preferred
PPP option

Approve recommended PPP option

Approve regulatory and legal frameworks

Company management and staff

Identify company-specific needs and goals of PPP
Provide companyspecific data
Assist in marketing and due diligence process

Implement change

Consumers

Communicate ability and willingness to pay for
service

Express piorities for quality and level of service
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Stakeholder

Role

Identify existing strengths and weaknesses in
service

Investors

Provide feedback on attractiveness of various PPP
options

Follow rules and procedures of competitive bidding
process

Perform thorough due diligence resulting in
competitive and realistic bidding

Strategic consultants

Provide unbiased evaluation of options for PPP
Review existing framework and propose reforms

Act as facilitator for cooperation among
stakeholders
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Annex E. Case Study of Cross-border PPP Project: Kuala Lumpur to
Singapore High Speed Rail Link (Ongoing Project) °

Project History

A high-speed rail link between Kuala Lumpur and Singapore was initially proposed by
Malaysian conglomerate YTL Corporation in 2006, but was cancelledh 2008 by the
Malaysian government on grounds of cost. It was later included in the Malaysian
government's 2010 Economic Transformation Programme as an "entry point project” to help
facilitate the transformation of Malaysia into a high income economy. In(A1, the Malaysian
Transport Commission ("SPAD") was tasked by the government with driving the project
forward, initially by carrying out pre -feasibility and feasibility studies. The Prime Ministers of
Malaysia and Singapore agreed to proceed with the pegjt at a meeting on 19 February 2013,
with a target operational date of 202(%. It was reported that the Singaporean Land Transport
Aut hority (“LTA”), in turn, has started
feasibility study of the Singapore le@f the project.8

Figure 7. Proposed High Speed Rail Alignment
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Rationale

A high-speed rail link would significantly reduce the travel time between Kuala Lumpur and
Singapore.This is expected to connect the two metropolises in 90 minutes by passenger
trains running at approximately 300 km/hour. The existing railway, which no longer

6 The case study is based on the information available as of July 2014.

7Joint Statement By Prime Minister Lee Hsien Loong and Prime Minister Dato'Sri Mohd Najib Tun Abdul
Razak at the Singapore-Malaysia Leaders' Retreat in Singapore on 19 February. Accessed 4 Nov. 2014.
http://www.mfa.gov.sg/content/mfa/media_centre/press_room/pr/2013/201302/press_20130219_01.html
8Railway-technology.com “LTA invites bids for feasibility study of Kuala Lumpur-Singapore HSR link”
Accessed 4 Nov. 2014. http://www.railway-technology.com/news/newslta-invites-bids-for-feasibility-study-of-
kuala-lumpur-singapore-hsr-link-150414-4214884

9THE STRAITS TIMES. “Proposed stops for KL-Singapore high-speed rail” Accessed 4 Nov. 2014.
http://www.straitstimes.com/news/singapore/transport/story/proposed-stops-ki-singapore-high-speed-rail-
20140703
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continues into Singapore, takes seven hours. Road journeys take around five hours and air
travel can take four hours or more, including airport procedures and travel to anffom the
city centres. According to SPAD journeys between Kuala Lumpur and Singapore are
expected to more than double by 2060. The project is intended to relieve congestion on the
roads and to offer a quicker alternative to flying. It is also seen asffering a more
environmentally friendly solution than increased road or air traffic.

In addition to the obvious transportation benefits, the project has received strong political
support, especially in Malaysia, for the likely wider economic benefits. €ke include: job
creation; urban regeneration in key hubs; regional economic development; and increased
business activity through the "economic mass" or agglomeration effect of enhancing
connectivity between major urban areas.

Procurement Status

The projea is being procured by SPAD through four stages: (i) Pifeasibility and detailed
feasibility studies (15 months); (ii) Governmentto-government engagement, structuring and
tender process (12 to 24 months); (iii) Construction (to be completed by 2020); andiv)
Operations.

The feasibility studies in the first stage have been completed with positive results. The
project is currently in phase 2, with the optimal structure, risk allocation, procurement
strategy and inter-governmental agreement being developedefore it proceeds to the tender
process. SPAD announced in December 2013 that it had formed a joint working committee of
Malaysian and Singaporean government officials under the purview of the Joint Ministerial
Committee for Iskandar Malaysia to work onstructuring and tender preparation! It has
been reported that SPAD expects to be able to issue the tender in early 2045.

Key Challenges in Procuring as PPP

SPAD and the Singaporean Land Transport Authority ("LTA") are currently evaluating the
appropriate structure for the project. There are several different types of structure and risk

allocation that could be chosen, ranging from a fully publicly funded, procured and managed
project to a full PPP type concession.

An explicit hurdle in adopting the PPP approach is lower for Malaysi&ingapore compared
with other combinations of the ASEAN countriesAlthough neither Malaysia nor Singapore
has enacted specific PPP laws, they both have experience in procuring infrastructure projects
in a number of sectes on a PPP basis. Their PPP sectors can therefore be said to be
somewhatcloser to international standardsthan other countries in the region and it may not

be necessary to develop specific PPP laws in either country in order to procure a new cross
border infrastructure project between them. The concession and integovernmental
arrangements that would need to be developed are of more importance.

10 http://www.icn.org.au/sites/default/files/10.40%20-%20Mohd%20Nur%20Ismal%20Mohamed%20Kamal.pdf
11 http://www.todayonline.com/singapore/singapore-and-malaysia-form-joint-work-group-high-speed-rail-link

12 http://www.thestar.com.my/Business/Investing/2014/06/09/CIMB-Research-sees-YTL-Gamuda-benefiting-
from-KL-Singapore-rail-link
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Some of the key challenges including the inter -governmental issues can be
summarized as follows:

1.

Inter -governmental Issues: The Malaysian and Singaporean governments have
demonstrated a common desire to move the project forward. Nevertheless, there remain
a number of important matters that will have to be agreed at the integovernmental
level. These include:

a.

Bilateral agreement The form of the agreements between the countries and their
respective procuring authorities, e.g. treaty or agreements, including the applicable
language, governing law and dispute resolution procedures.

Joint committee The form of ary joint implementing body between the countries such
as a joint committee or joint venture, its funding, scope, remit, governance and
decision-making procedures.

Project scope Key technical and operational parameters such as route alignment,
location of terminal stations and international boundary point, rolling stock type,
frequency of trains and extent to which the project is standalone or interfaces with
existing networks.

Procurement strategy Timing of the tender process, number of tender stages,
evaluation criteria and decisionmaking procedures for award of contracts or
concession.

Concession arrangements Traditional public procurement or private sector
concession, degree of integration between infrastructure and operations, risk
allocation between public and private sectors, track access arrangements, tariff
arrangements, performance regime, and detailed form of concession agreements.

Termination and expiry Treatment of project assets on termination or expiry of the
concession, early termination @yments, concession extension and future re
franchising.

Government support Extent of public funding of construction costs, government
revenue or loan guarantees, availability payments or other subsidies.

Liability : Inter-governmental liability and interface with concession agreements.

Regulatory framework Harmonisation of applicable regulations, establishment of a
joint regulatory authority and separate safety regulator, tax treatment of the project
and regulation of customs, immigration, security and egrgency situations.

Contract administratiort Administration of contracts with the private sector,
resolution of disputes, contract waivers and amendments, changes in scope and
enforcement of default and termination provisions.

Rail Sector Issues: Rail infrastructure projects are costly and complexeven more so in
the case of highspeed rail. The high costs and uncertainties in forecasting passenger
volumes have historically made it difficult for governments to procure highspeed ralil
projects without significant public sector funding or subsides. Attempts to do so have
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sometimes resulted in the need for subsequent rescue financing from the public sector,
such as Taiwan High Speed Rail in 2009. The wider economic benefits created by high
speed rail infrastructure have been the main justification for such investment. In
addition to funding challenges, rail infrastructure projects have a number of features that
need to be considered carefully in structuring and procuring them. For example:

a.

Different levelof regulation in rail sector Singapore's rail sector is considerably less
regulated than Malaysia's. That said, rail projects in Malaysia notoriously suffer
through lack of funds and, despite Malaysia encouraging investment from the private
sector in development projects, concerns about inefficiencies and corruption
exacerbate difficulties in the sector. Conversely, in Singapore the government
generally retains control of operating assets, granting licences to private operators,
and therefore is able tanject sufficient capital when required.

30AEAET I AAOG& Railviap dpéraidnt iAvol® multiple stakeholders whose
interests must be aligned as far as possible. Public sector political and economic
objectives will need to be balanced with an adagate private sector returns to
encourage investment in the project. At the same time, passengers will expect safe,
efficient and affordable services to be provided.

Land acquisition The length of the proposed track means land rights will be a
significant issue. It is likely that the Malaysian and Singaporean governments will
have to ensure that the necessary land corridor is acquired for the project, either
through compulsory purchase powers or otherwise. Transferring land acquisition
risk to the private sector would create significant procurement difficulties and would

likely not be bankable.

Technology SPAD intends that the project will make use of existing higgpeed rail
technology. However, proven technology still requires complex systems integiah
and has many ongoing technical and operational interfaces. The technical
specifications outlined in the tender documents and proposed by bidders will need to
be adequate to meet the operational objectives of the project both safely and cost
effectively.

Track access arrangementsThe basis upon which train operators will be entitled to
use the track will need to be determined, e.g. exclusive use by a single operator or
multiple franchisees. If there is a separate infrastructure concession and operati®
franchise, the track access charges will need to be agreed and factored into the
financial model.

Traffic risk, subsidies and fares: The extent to which traffic risk is transferred to the
private sector is a crucial aspect of structuring the projectlt may be that a significant
amount of public sector subsidy is required, e.g. in the form of an availability payment
to a concessionaire. Regulation of passenger fares and increases will also need to be
considered.

Performance and safety standardsThe tain operator will need to be subject to
objective performance standards and, in the case of an availability based concession,
a payment deductions regime. Applicable safety standards and the body or bodies
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regulating safety matters in relation to the prgect will have to be identified and
developed.

3. Funding/ Bankability Issues : Each structure, ranging from public procurement to full
PPP, has advantages and disadvantages, but ultimately the project will need to be
structured so that it works for all stakelolders. Key considerations include:

a. Integration: If a concession structure is chosen (rather than a fully public sector
project), there could be a fully integrated PPP structure under which a private sector
concessionaire enters into a project agreement ith the relevant procuring authority
and is responsible for designing, financing, constructing, operating and maintaining
the entire project. Given the scale of the project, this may not be a viable structure.
One alternative would be to separate the im&structure concession from rolling stock
procurement and operations. Another would be to have multiple infrastructure and
maintenance concessions for different works packages. Civil works could be
separated from systems such as signalling. There areveeal variations to each of
these structures, for example where the public sector procures part or all of the
works separately from an operations franchise. There will be a degree of integration
risk for the public sector where different infrastructure works are procured
separately.

b. Management A fully public sector project would require the procuring authority to
retain a high level of responsibility for managing project delivery and operations.
Given the crossborder nature of the project, this might aso give rise to governance
issues at the intergovernmental level. In a full PPP structure, the public sector's
management burden is minimised since the concessionaire will have overall
responsibility for delivering the project.

c. Risk transfer A balancedand realistic risk allocation is a crucial aspect of project
deliverability. Key risks to be allocated between the public and private sectors
include land acquisition, cost overruns, completion risk (including integration of
separate works packages), opational interfaces, performance risk, traffic risk,
political risks and termination compensation. The level of risk retained by the public
sector and transferred to the private sector will depend on the structure chosen for
the project and will to a large degree determine the level of private sector interest
and funding of the project.

d. Financing The availability of longterm debt financing will depend in large part on
the way in which the project is structured. A key aspeéh transportation project wil |
be the level of traffic risk to be borne by the concessionaire. Government support in
the form of partial funding of construction costs, availability payments and revenue
or loan guarantees may be necessary in order for the project to be bankable. Asid
from public sector funding, sources of finance may include international and local
commercial banks, multilaterals and export credit agencies. An appropriate level of
gearing will also have to be considered, bearing in mind that significant equity
investment in a project of this size may be difficult for many sponsors. Lenders may
also require some level of sponsor support such as a completion guarantee or
additional equity to cover cash shortfalls.
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Glossary

ADB Asian Development Bank

AlF ASEAN Infastructure Fund

AMS ASEAN Member State

ASEAN Association of Southeast Asian Nations

BAFO Best and Final Offer

BLT Build-LeaseTransfer

BOO Build-Own-Operate

BOOT Build-Own-Operate Transfer

BOT Build-Operate Transfer

CBA CostBenefit Analysis

CBTA CrossBorder Transport Facilitation Agreement

DBFO DesignBuild-Finance Operate

EGAT Electricity Generating Authority of Thailand

EOI Expression of Interest

ERIA Economic Research Institute for ASEAN and East Asia

GBE Government Business Bterprises

GMS Greater Mekong Sulregion

ICT Information and Communication Technology

IIGF Indonesia Infrastructure Guarantee Fund

IPP Independent Power Producer

JBIC Japan bank for International Cooperation

LTA Singaporean Land Transport Authoity

MIGA Multilateral Investment Guarantee Agency

MPAC Master Plan of ASEAN Connectivity

MRT Mass Rapid Transit

NTPC Nam Theun Power Company Limited

O&M Operation & Maintenance

ODA Overseas Development Assistance

OECD Organisation of EconomicCooperation and Development

OOF Other Official Flows

PFI Private Financial Initiative

PPP Public-Private Partnership

PSC Public Sector Comparator

RFQ Request for Quotation

RFP Request for Proposal

SPAD Malaysian Land Public Transport Comms&on (Suruhanjaya
Pengangkutan Awam Darat)

SPV Special Purpose Vehicle

TA Technical Assistance

VGF Viability Gap Financing

WB World Bank

WBG World Bank Group
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